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C A 


Of the BOROUGH of 


C R 1 SS % LE A 5 E, 


In the County of WIV rs. 
The day appointed for chooſing the Committee was Tueſday 


E 


the 6th of February, but, an hundred members not being 
preſent, the Houſe adjourned till the day following. | 
On Wedneſday, the 7th of February, the Committee was choſen, 


and conſiſted of the following Gentlemen: 


Sir Tho. Clavering, Bart. Chairman, Durham county. 
Sir George Robin on, Bart. | N orthampton. 
Walter Stanhope, Eſq; Carliſle; 
Viſcount Middleton, | Whitchurch. 
Edward Roe Yeo, Eſq; Coventr 

Sir Michael Le Fleming, Bart. Weſtmoreland. 
William Hervey, Eſq; | Eſſex; 
William Lygon, Eſq; . | Worceſterſhire, 
Daniel Laſcelles, Eſq; ? Northallerton, 


John Frederick, Eſq; 
Sir Philip Hales, Bart. 
William Chaytor, Eſq; 
Charles Goring, Eſq; 
NomMtNnEEs. 
Of the Petitioner, 


Members ſor 


William Adam, Eſq; 
Member, 


Of the Sitti 
George Johnſtone, Eſq; 


41100 


Newport, Cornwall. 
Downton. 

Penryn. 

Shoreham. 


Gatton. 
Appleby. 


Six Perſons, on behalf of themſelves and others, Electors of the 


Borough of Cricklade. 


Fourteen Perſons, on behalf of themſelves, and others, Elec- 


tors of the ſaid Borough, 
Sitting Member. 
Samuel 1Peach, Eſq. 
CounssL 


For the Six Petitioners. 


Mr. Graham. 


Mr. Mansfield, 


Counesny 


Fer the Fourteen Petitioners: 


Mr. Darrel. 


Cou Ns EI 
For the Sitting 3 
Mr. Bearcroft, 
V OL. IV, 


Mr. Lee: 
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Arr the election to ſupply the vacancy for this bo- 
rough, ocraſioned by the death of Mr. Earle, had been de- 
clared void, on the trial of the cauſe during the laſt/ ſeſſion 
of Parfament (1), a new election took place, on the 28th 
of Febrüary, 1775, and the four following days. Samuel 
Peach, Eſq; John Dewar, Eſqz and Samael Petrie,- Eq; 
were candidates. Mr. Peach was returned; and three pe- 
titions were preſented to the Houſe, complaining” that he 
was unduly elected and returned; viz, one of Mr. Dewar, 
and two of two different ſets of voters, in the borough. 
The ſefkon was over before the trial of theſe petitions 
came on; but, at the beginning«of- this ſeſſion, within the 
time limited for that purpoſe, the ſame perſons renewed 
their petitions (2). Phe day appointed for taking them into 


conſileration was Friday, the 2d of February, which was 
afterwards altered ts Tueſday, the Eth'of that month (3), 


and the Houſe not being complete on that day, the ballot 
took place on Wedneſday, the 5th of February. 

On the 75th of February, when the parties and their 
agents were called in, nobody appeared on the part of Mr. 
Dewar. It was ſuggeſted, that he was gone abroad, and 
that his father was deſiraus that his petition? ſhould be with- 
drawn; but he did not produce any authority from his ſon, 


fi) Sapra, vol. . p- 314. 


(2) Votes, 31 OR. 1775, p. 34, 35, 36. 
(3)- 15:4. 1 Feb. 1776. p. 165. 4 
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to make an cation for that purpoſe to the Houſe. If 
he had, the ſame difficulty would have ariſen here, which 
ſoon after happened in the ſecond caſe of Tvelcheſter (1). 
When ſeveral petitions are prefented, complaining of the 
ſame election or return, a ſeveral and diſtinct order is made 
concerning each, appointing the ſame day for taking each 
of them into conſideration; but, when it is found conve- 
nient to alter the day firſt fixed to a ſubſequent one, the 
form is, firſt: to diſcharge the /everal orders before made, 
and then to make a foint order for taking all the petitions 
into confideration on ſuch ſubſequent day. This was done 
on the firſt of February, with regard to the three petitions 
in queſtion. The form will be beſt underſtood, by infert- 
ing the words of the votes, | 

1 Febcuary, 1996. “ The Houſe was moved, that the 
e ſeveral orders made upon the 31ft day of October haſt 
« for taking into conſideration, to-morrow, the petition of 
« John Dewar, Efqy and alſo the petition of the ſevera 
« perſons whoſe names are thereunto ſubſcribed, in behalf 
« of themſelves and others the electors of the borough of 
“ Cricklade, in the county of Wilts; and alfo, the petiti- 
« on of the ſubſeribers, electors of the borough of Crick- 
lade, in the county of Wilts, in behalf of themſelves 
« and others, electors of the ſaid borough; ſeverally com- 
« plaining of an undue election and return for t e faid 
« borough, might be read, and the ſaid orders being read 
* accordingly, 8 | 

Ordered, © That the ſaid orders be diſcharged.” 

Ordered, © That the ſaid petitions be taken into eonſide- 
ration upon "Tueſday next, at three of the clock in the 
«* afternoon (2).” 

This laſt-was the order of the day on Wedneſday, the 
7th of February, and, according to the ſtatute (3), was 
read. It extended to all the three petitions; but, as neither 
Mr. Dewar, nor any counſel or agent on his behalf, ap- 
peared, the Committee, after they were choſen, were only 
{worn to try the merits of the two petitions of the voters. 

On Thurſday, the 8th of February, the Committee be- 
ing met, the two petitions were read. They are eutered 
in the votes as follow: | 
| B 2 « A petition 
(1) Vide infra. | | 
(2) Votes, p. 225. 
(3) 11 Geo. II. cap. . 5 4. 
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„ A petition of the ſeveral perſons whoſe names are 
e thereunto ſubſcribed, in behalf of themſelves and others 
the electors of the borough of Cricklade, in the county 
„ of Wilts, was read; ſetting forth, That at the election 
« of a repreſentative to ſerve in Parhament for the faid bo- 
& rough, in the room of Samuel Peach and John Dewar, 
„ Eſquires, John Dewar, Samuel Peach, and Samuel 
« Petrie, Eſquires, were candidates; and that Thomas 
« Carter, a known friend of the ſaid Mr. Peach, and un- 
_ « der the direction of his agents, prefided as bailiff and re- 
« turning officer of the ſaid borough, to which office the 
„ ſaid Carter was appointed by Arnold Neſbit, Eſq; the 
« Lord of the hundred, or manor, of Cricklade, and 
4 friend to the ſaid Mr. Peach, and the perſon who intro- 
4c duced the ſaid Mr, Peach as a candidate for the ſaid bo- 
4% rough; and that the petitioners, and many others, duly 
4% qualified, as well by the general laws and cuſtoms of the 
© land, as by the particular uſage and conſtitution of the 
c ſaid borough, offered to give their votes for the faid 
« John Dewar, Eſq; but were rejected by the ſaid re- 
© turning officer, who, under the directions of the agents 
* of the ſaid Mr. Peach, took upon himſelf, arbitrarily and 
« illegally, to return the faid Mr. Peach, although the 
* ſaid John Dewar, Eſq; had a large majority of unqueſ- 
© tionable legal votes, for the ſaid borough z and that the 
& ſaid returning officer did, likewiſe, partially admit many 
« votes for the faid Mr. Peach, which ſtood preciſely in 
«& the ſame predicament with many which he rejected 
«© when offered for Mr. Dewar; and did hkewife admit 
* many perſons to vote for Mr. Peach, whom he ought 
% not to have admitted, ſeveral of whom were the imme- 
« diate and avowed agents of Mr. Peach, having no con- 
„ neCtion with the ſaid borough, but who, under fraudu- 
lent and colourable conveyances, were admitted to vote, 
to the great injury of the rights and franchiſes of the pe- 
« titioners, and others, the electors of the ſaid borough; 
« and that, by theſe, and other undue, corrupt, and illegal 


<c 


practices, the ſaid Samuel Peach, Eſq; did procure him- 


ſelf to be returned a repreſentative to Parliament, in 
maniteſt injury to the rights of the eleQtors, and in 
© open violation of the law and conſtitution of Parliament: 
and therefore praying, that the freedom of election may 
© be reſtored, and that the ſaid Mr. Dewar may be 


cc received 
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« received as duly eledted; and that the Houſe will grant 
« them ſuch other relief and redreſs as they ſhall think 
« meet (1),” T“ \ | 69 36 

This was the petition of the fix. — | 3944 

A petition of the ſubſcribers, electors of the borough 
« of Cricklade, in the county of Wilts, in-behalf of them- 
« ſelves and others, electors of the ſaid borough, was alſo 
« read: fetting forth, That, at the laſt election of a bur- 
« geſs to ſerve in Parliament for the ſaid borough, in the 
« room of William Earle, Eſq; deceaſed, Samuel Peach, 
« John Dewar, and Samuel Petrie, Eſquires, were candi- 
% dates; and that Thomas Carter, bailiff of the ſaid bo- 
« rough, who preſided as returning officer at the ſaid elec- 
« tion, during the poll, acted with the greateſt partiality 
„ in favour of the ſaid Samuel Peach, rejecting the votes 
« of many who had an undoubted right to poll, and who 
« tendered their votes for the ſaid John Dewar, or the 
« ſaid Samuel Petrie; and admitting many to poll for the 
„ ſaid Samuel Peach, who were in the ſame predicament 
« with thoſe who were refuſed to be admitted for the other 
e candidates, as well as many others who had no right to 
« vote at all; and thus, in a moſt arbitrary, illegal, and 
« unwarrantable manner, depriving great numbers of the 
6 eleftors of the ſaid borough of their right and franchiſe, 
© which they had heretofore exerciſed for time immemo- 
rial; and that by theſe, and other undue practices, the ſaid 
« Samuel Peach has been unjuſtly returned to ſerve for the 
« faid borough, though not duly elected, in defiance of 
« law, and groſs violation of the freedom of election; 
« and that the petitioners preſented a petition to the Houſe 
« the laſt ſeſſion of Parliament, ſetting forth theſe particu- 
© Jars, but which was not then heard; and therefore 
« praying the Houſe to take the premiſes into conſiderati- 
* on, and to grant them ſuch relief as to the Houſe ſhall 
« ſeem juſt (2).” 

This was the petition of the fourteen. 

'Vhere is no laſt determination of the right of election in 
this borough ; but the following entries in the Journals on 
that ſubject were read (A). | | 

1 April, 1689, „Colonel Birch reports from the Com- 
« mittee of elections and privileges. | 

«© That 

(1) Votes, p. 38. 

(2) Votes, 5 2 36. 
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„ That it was agreed by the counſel on both fides, chat 
e the right of election was in the freeholders and copyhol- 
« ders of the borough-houſes, and leaſeholders for any 
e term not under three years: only the counſel for Mr. 
« Webb {the ſitting member) alledged, they ought to be 
« poſſeſſed of an eſtate in their own right, and not in right 
c of their. wives (1).” : e 
After ſome witneſſes had been examined, who proved 
the uſage in favour of perſons having eſtates in right of 
their wives, Webb's counſel waved their objection to them 
(2), and there was no queſtion left concerning the right of 
election. ener Dass 
22 February, 1695-6, „Colonel Granville reports from 
te the Gaming of privileges and elections (3), 
„Phat it was agreed, that the right of election (for 
& Crieklade) was in the freeholders, copyholders; and 
* leaſetiolders, for not leſs than three years (4)/” | 
In the years 1698, 1710, 1713, 1920, and 1722, it ap- 
pears, that petitions were preſented, complaming of undue 
elections and returns for this borough z but there is nothing 
ſaid in any of them touching the right of election. 4 
The numbers on the poll, as produced by the returning 


officer, were as follow : 


For Peach — — _ $4 
For Dewar — — 41 
For Petrie — — 6 
Majority in favour of Peach) 
over Dewar 2913 


The eounſel for the petitioners propoſed, - | 
I. To eſtabliſh a great many votes as legal, which had 
been-tendered for Dewar, and had been rejected; and alſo 
to difqualify others, which had been received for Peach, — 
fo as to leave a clear majority for Dewar. - 
II To prove ſuch miſconduct in the returning officer, as 
to call for a ſpecial-report from the Committee, 
III. To prove bribery on Peach, by his agents, ſo as to 
difqualify him from being able to retain his ſeat. 
| Iſt Head.) 


(1) Journ. vol. x. p. 72. col. 1. 
(2) Journ. vol. x. p. 72. col. 2. 
(3) Journ. vol. xi. p. 461. col. 1. 
(4) bi. col. 2. 
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it Head. ] The right of election was allowed on both 
ſides to be az expreſſed in the general terms of the two 
zgreements af 1689 and 1695. . e rae 
But the petitioners contended, Sev lair abi 

1. That the boundaries of the borough extend beyond 
the line adopted on the part of the ſitting member; and 
that even houſes, for which votes had been tendered in fa - 
vaur of Dewar, and rejected on the ground of their being 
without, are within, the boundaries. | | 
2. That it is not neceſſary that the houſes, for which 
yotes are claimed, ſhould either be ancient houſes, or built 
on ancient ſeites, but that a ſufſicient eſtate, in any houſe 
within the borough, gives a right to vote. | 


3. That leaſeholders for a term of three years, or more, 


determinable on a liſe or lives, and perſons having leaſes 
for that or a longer term, granted by leſſors, who have 
themſelves leaſes for three or more years, but determinable 
on a life or lives, have a right to vote. | 
4. Tbat all the three clafſes of voters, viz. freebolders, 
copybolders, and leafeholders, and muſt have reſided 40 
= in the place, before the election, and muſt be pa- 
riſbianeri. | 

The counſel for the ſitting member infiſted, 

1. That the boundaries of the borough are according to 
certain limits which they pointed out, and which exclude 
the ſeven houſes in queſtion, | 

2. That no houſes give a right to vote except ancient 
houſes, or new houſes built on ancient ſcites 3 and that what 
are called new houſes give no right to vote. 

3- That no leaſeholder can vote unleſs his leaſe be for 
three or more years certain, from a leſſor who has an abſolute 
eſtate for three or more years certain, and not determinable 
on lives. | 

4. That reſidence of 40 days before the election is ne- 
ceſſary only to qualify thoſe who claim to vote as /eaſeholders, 
and is not required in freebolders and copybolders; and that 
legal ſettlements are not neceſſary to any voters. 

Beſides the evidence brought by the petitioners to prove 
the four paints which they wanted to eſtabliſh in order to 
make out the firſt head of their charge, they produced 
a great deal of other evidence to ſubſtantiate the rights of 
many individual voters who had been rejected, as claiming 
for ſplit tenements, as not having leaſes for three or more 

; years, 


8 Ei. 4 5 


years, or ſor other reaſons; and alſo to diſqualify certai 
voters, who had polled for the fitting member, as not hav- 
ing bona fide eſtates, but only ſuch as were occaſional and 
fraudulently granted, for the purpoſe of creating votes at 
the election. * * | 
After the evidence for the petitioners was cloſed, the 
counſel for the fitting member informed the Committee 
that, if they ſhould decide the general queſtions which 
have been ſtated, the parties would probably agree about 
the majority of votes according to their deciſions, which 
would render it unneceſſary for them to determine upon 
the votes which ſtood on particular grounds. That, at 
leaſt, if all the propoſitions contended for by the petitioners 
ſhould be eſtabliſhed by the Committee, the fitting mem- 
ber would acknowledge the majority to be in favour of 
Dewar ;z and, on the other hand, if al] the propoſitions 
inſiſted on by them on the part of the fitting member ſhould 
be confirmed, the majority muſt be with him. That if the 
Committee, therefore, ſhould firſt come to ſpecial. re- 
ſolutions, ſettling the right of election, they would — 
bably abridge their own trouble, and the expence of the 
parties, and would alſo, by a judicial declaration of that 
right, in a bbrough where there is no laſt determination 
of the Houſe, aſcertain the law of the place, and prevent 
future conteſts. a r7 | 

The counſel on the other fide concurred in deſiring to 
have the right of election ſpecially aſcertained, and agreed 
that, if al the points were againſt them, Peach would 
have a majority. 

The Comniittee aſſented to the propoſal, i 

In the arguments, therefore, on both ſides, the counſel 
confined themſelves to obſervations on the evidence as to 
the general points; and, in the event, the Committee 
were not called upon to decide concerning any of the votes 
which ſtood on particular grounds, For this reaſon I have 
not thought it neceſſary to preſerve what was proved con- 
cerning thoſe votes; but I have been careful to ſtate very 
fully all the evidence that was given on the different 
queſtions concerning the right of election (B).—Previous, 
however, to the account of the evidence, it will be proper 
to mention what was admitted on both ſides, relative to the 
borough of Cricklade, vis. 


That 
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That it is a borough by preſcription, | but not incor- 
porated. That the bailiff of the manor of Cricklade is the 
returning officer. That the bailiff and conſtables of 
the borough are choſen yearly at the Michaelmas court- 
leet, held in the borough, before the ſteward of the manor 
of Cricklade. That there is a ſmaller manor in the 
borough called the manor of Abingdon. Court, which is 
ſubordinate .to the other, and is held. of the dean and 
chapter of Saliſbury, for 99 years determinable on lives. 
That there are, alſo, in the borough charity eſtates, held 
el the feoffees of the charity, for terms determinable on 
lives. That the houſes in the borough are chiefly held ei- 
ther in freehold, in copyhold, on leaſes for 99 years de- 
terminable on lives, on leaſes for terms abſolute of three 
or more than three years, and on leaſes for terms of three 
or more years under leſſees for 99 years determinable on 
lives. That Mr. Neſbitt, lord of the manor, (the other 
member for the borough). was the active and avowed 
friend of Mr. Peach, and ſupported him with all his in- 
tereſt, That the appointment of the bailiff is very much 
in Mr. Neſbit's power. 1 


"TIS UNS 


The ſeven. houſes which were alleged, by the counſel 
for the petitioners, to be within the borough, and denied 
to be within it by the counſel for Peach, lie contiguous to 
each other, on the eaſt fide of the borough, and are built 
in a ſtrait line fronting the ſame way. At the time of the 
election they were in the occupation of the ſollowing per- 
ſons: Thomas Bound, Thomas Kilmaſter, ſen. Richard 
Liddel, William Mabſon, John Pound, Robert Strange, 
and William Wakefield. 


EVIDENCE 


Of the witneſſes called by the counſel for the petitioners, 
William Archer ſaid, He was fixty-five years of age; 


and was born in, and never a year out of Cricklade. Had 


heard ancient people, then dead, and particularly his fa- 
ther, who had been dead 40 years, ſay, that the limits of 
the borough extend on the eaſt to a certain ſtone, which 
as well as the others mentioned afterwards) is called a 
Meer- ſtone; on the weſt, to another ſtone on Horſeley- 
down; on the ſouth, to a ſtone at a gate belonging to one 
Stephen Weſt ; and, on the north, to a bridge called Wo 

ver's 
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vetr's Bridge. That he was conſt able in 1761. That Tho- 
mas Bound's houſe was built in 1732, and has always been 
in the family of the Bounds. That he had heard ancient 
people ſay it was in the borough, and has always under - 
ſtood it to be ſo. That he had always underſtood that 
the Bounds had voted for it, and that Thomas Bound had, 
but could not ſay whether be had ſeen him vote. He 
gave nearly the fame account of Thomas Kilmaſter's houſe, 
except that he did not mention the time when it was 
built. He alſo faid the ſame as to Richard Liddel's, and 
added, that, 36 years ago he went with Wellbore Ellis, 
Eſqʒ to ſolicit votes, and went to that houſe. That he 
faw the poſſeſſor at the poll on that occaſion, but did not 
know whether he voted. He gave the fame evidence con» 
cerning the houſes of William Mabſon, John Pound, Ro- 
bert Strange, and William Wakefield, as concerning that 
of Liddel. He ſaid that Wakefield is the owner of 
the houſe, but did not live in it at the time of the election. 
That one Mifflin lived in it. 5 Ip | 
On his croſs-examination on this fubjeQ he ſaid, He 
never had gone in a proceſſion round the bounds himſelf, 
but he had heard that it had been done onee or twice in his 
time. 0 

3 Sbilling ———faid, He was ſixty-one years of age, 
and had known the borough of Cricklade fifty years. That 
he had performed watch and ward upwards of forty years 
ago, and that, according to the charge given at that time, 
Thomas Kilmaſter's - houſe was within the borough-ſtone, 
{1+ Kilmaſter's houſe is the laſt in the line of the 7— 
if it is within the boundaries the others muff be ſo. That 
he always underſtood that the houſes of mas Bound, 
Thomas Kilmatter, Richard Liddel, William Mabſon, 
John Pound, Robert Strange and William Wakefield were 
within the borough, 

On his croſs-examination. he ſaid, That he received the 
charge for performing watch and ward from the conſtable. 
'That his office was the ſame with that of Watchman in 
London. 'That the conſtables, are appointed at the leet, 
to act within the liberties of the borough. That he un- 
derſtood that their power is only within the limits of the 
borough, and does not extend all over the pariſh; and 
that the conſtable cannot ſerve a warrant in the t Frog 
Cheluorih, (which is contiguous to the part of the 4 
Ws roug 
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tough in queſtion) without earrying it to the ng-man 
ar oy, he had never gone the daa 2 boe 


John Crotis———faid, He had known the borough” of 
Cticklade forty years, That he was born there. That, 
ever ſinee he remembered, the ſeven houſes in queſtion 
were zecounted to be within the borough. That, accord- 
ing to the charge of the eonſtable in ſetting the watch, the 
boundary, on that fide,” is the corner of a wall below Kil- 
maſtef's houſe. That the charge was, that they ſhould 
walk to the boundaries of the borough, — to that wall, — to 
a gate near Stephen Weſt's, —to Horſeley-down, — and to 
Newebridge or Weaver s-bridge - (c Weaver*s-bridge is 
in the ſame ſtrait line, but a great way beyond New- bridge, 
northward, on the road to Cirenceſter.) | | 
On his croſs-examination he ſaid, He believed the con- 
ſtable's power extends only to the limits of the borough. 
That the tything-man never ſuffers him to go beyond 
thoſe limits. That he could not ſay he knew any inſtance 
where the tything - man had taken from the conſtable a 
warrant which was to be executed without the boundaries 
of the borough, That he himſelf never ſerved any bo- 
rough office“, and knew what he had faid only from, 
others. That, as to the ſeven houſes, they were always 
reputed to give votes. That he did not remember Bound, 
or any one elſe, ever actually voting for his houſe. Phat 
he never knew Kilmaſter's vote rejected, till the laſt elec- 
tion, That he himſelf had voted at five or fix elections, 
and remembered ſeveral that were conteſted, That, when 
he performed watch and ward, he was ordered by the con- 
ſtable to go to the places he had mentioned. That they 
were to walk thither along the ſtreets—That he had never 
gone in proceſſion round the boundaries. 

John Haynes —faid, He was fixty-four years of age; 
was born, and had always lived, at Cricklade ; was con- 
ſtable two years; and had ferved the office of bailiff. 
That his power as conſtable, as he always underſtood it, 
extended, ſouthward to a ſtone near Stephen Weſt's gate, 
weſtward to a ſtone near Horſeley-down, northward to 
Weaver's-bridge, eaſtward to the Lonom of a ſtone wall 


| leading 


kle muſt have meant that he never ſerred the office of 
bailiff or conflable. 
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leading to the river Iſis. That theſe he apprehended were 
the limits of the borough. That he never executed any 
warrants beyond thoſe limits. That he took the limits of 
the manor and of the borough to be the ſame. That he 
had heard ancient people ſay the boundaries were as he 
had mentioned. That he remembered fix or ſeven elec- 
tions, and ſeveral of them warmly conteſted, and that all 
the houſes within the Meer- ſtone, on the eaſt, have al- 
ways been conſidered as giving a right to vote. 9 5 
On his croſs- examination he ſaid, He had, when con- 
ſtable, ſerved ten or twelve proceſſes in the borough. That 
he bad apprehended perſons within the houſes ſaid, on the 
art of the fitting member, to be without the borough. 
hat he remembered a proceſſion round 'the boundaries 
above thirty years ago. That many went round at that 
time, but that he did not go. That there is a bank within 
the borough, which is ſaid to have been thrown up dur- 
ing the Roman wars, but that he never underſtood it to 
be the boundary, and that it cuts off part of St. Mary's 
ariſh, which is deemed to be within the borough. That 
1 always underſtood that the limits of the borough and 
manor are the ſame, and that the lord of the manor has 
no juriſdiction without the borough. That the bank, or 
mound, extends to within about thirty yards of the eaſtern 
boundary. That the ſeven houſes are without the mound. 
But that be remembered that, when he ſerved on the 
watch, the conſtable ordered him to watch to the bottom 
of the wall where the Meer- ſtone ſtands, and alſo to the 
other ſtones he mentioned. That the Meer- ſtone is ſome- 
times called the borough-ſtone. That the general report 
has always been, that the mound was a Roman encamp- 
ment, but that he had never. heard of any thing being 
dug out of it. That it does not extend, in any part, be- 
yond the limits of the borough. That the conſtables are 
choſen by a jury, at the court of the lord of the manor, 
That the jury take a ſurvey of the borough. That he had 
gone with them on thoſe occaſions, and they always went 
to the boundaries which he had deſcribed. That he had 
known nuiſances, without the mound, preſented by the 
jury, as within the bounds of the manor, —one about the 
road being out of repair, about twelve years ago. That 
he had known perſons vote for the ſeven houſes at two 
conteſted eleQions, and never heard,: till now, of their 


being 
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being rejected. That he had never known. the occupiers 
of any of the ſeven ſerve on juries, but that he had known 

rſons living beyond the mound, on the ſouth ſide of the 
11 ſerve on juries and in the office of conſtable; 
and that he remembered one inſtance of this ſince; Mr. 
Neſbit was lord of the manor. That it never was cuſto- 
mary, to, put perſons, who lived without the borough, on 
the jury, or to appoint them to any borough. office. That, 
when he was conſtable, he always charged the watch to go 
to the boundaries he had mentioned. | 
Jonathan White, — ſaid, He was aged upwards of ſixty 
had lived fifty years at Cricklade ; and ſexved the office of 
bailiff at the election in 1761, which was conteſted; Mr. 
Gore, Mr. Neſbit, and Mr. Earle being candidates. A 
r was ſhewn to him, which he ſaid was a copy of the 
poll which he took on that occaſion. He ſaid, he had then 
acted on this principle, that all the houſes within the bo- 
rough gave votes. That Thomas Bound, Thomas 
Kilmaſter, Richard Liddel, William Mabſon, John Pound, 
Robert Strange, and William Mifflin (for Wakefield's 
houſe) voted for the ſeven houſes in queſtion, and that 
no objections were made to them. That the general opi- 
nion always had been, that thoſe houſes gave a right to 
vote, as being freeholds, and within the borough. That 
the boundaries are, to the north, Weaver's-bridge, to the 
ſouth, a ſtone near Stephen Welt's gate *, to the eaſt, a 
ſtone at the corner of Kilmaſter's garden, to the weſt, 
2 place called Horſeley down. That he had ſerved the 
office of conſtable, but that no watch was then kept. That 
the ſteward of the manor has the chooſing of the bailiff. 
William Giles ſaid, He was aged ſeventy-five, and had 
known Cricklade ever ſince he was born. He gave the 
ſame account of the boundaries of the borough as the for- 
mer witneſs had given, except that, on the north-ſide, 
he ſaid, the borough terminated at New-bridge ; and that 
there was a ſtone there to mark the boundary. He ſaid, 
he had been conſtable during the rebellion in Scotland, 
and then gave the charge to the watch, as he had received 
it himſelf, viz. to go to the limits he had mentioned. 
That he had ſerved on a jury at the court leet, and that 
the jury went round to the ſtones and places he had men- 
tioned, to ſee that there were no nuiſances. 


| George 
Some of the witneſſes called Weſt's-gate, Weſton's-gate. 
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George Simmonds—Taid, He was fifty- eight yeats of age 
and had known Cricklade upwatds of fifty years, Th, 
he had ſerved the office of conſtable; and, in that capacity, 
had executed warrants, according to the boundaries defcri. 


bed by William Giles, —— only to New. Bridge) 
and that he had alſo watched to thoſe boundaries. 

Morgan 8 That the houſe; in right of which 
one James Vincent had voted (for the ſitting member), is 
without the mound, but had always been deemed to give a 
vote. That he made a map of the borough about two or 
three years before the election, which he had copied from 
the furveyor's plan. That, in imitation of that plan, he 
had in bis map (which was produced) called the mound, 


the boundary of the borough, but did not know it to be ſo. 


That ſome ſaid it was, and ſome not. That it had of late 
been called the borough- bank; but that he had never heard 
it called ſo till lately. That it is thought to have been 
formerly a fortification. That, befides Vincent, there 
were ſeveral others who voted for the fitting member, in 
right of bouſes without the bank; and he named ſome of 
them, whoſe houfes lay without it, on the north fide of 
the borough, where he ſaid Mr. Nefbit had a great many 
houſes. That the bank is plainly to be ſeen, except where 
the ſtreets are. ; | 

It was proved, that fix, of the ſeven perſons who had 
claimed to vote for the houfes'in queſtion, were, and had 
been, in poſſeſſion a confiderable time before the election; 
and the counſel for the petitioners admitted, that Wake- 
feld was not in poſſeſſion at the time of the election. | 


PROS TI NC 
Of the witneſſes called on the part of the ſitting member. 
William Satnders-ſaid, He was ſeventy-four years of 
age; was born at Cricklade; and had lived there the great- 
eſt part oſ his life, except the laſt ten or eleven years. That 
he had ferved on a jury, but never went with the anmoyance 


fary. That be had been intimate with Richard Byrt, 


grandfather to Morgan Byrt, who was upwards of ſeventy 
when he died, and who-had given him the following ac- 
count of the boundaries of the borough. That, on the 
fouth fide, by the cauſeway leading to Burton-ftone, there 


is a ſtone called the borough-ſtone, which is the ſouth 
boundary, 
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| chat chis had been confirmed by the witneſs's 
father). That, eaſtward from that ſtone, the boundary 
croſſes a. lane, into what is called Paul's croft, and is dii- 
tinguiſhed by a bank called the borough-bank. That then, 
turning northward, and including the houſe of one Town- 
ſhend, it oroſſes Calcut lane, into Dennis's ground, where 
the bank appears again, and then runs to Abingdon Court. 
That, from Calcut lane, the boundary, leaving the bank, 
croſſes over to Hatchet green, then goes northward to Ne 
bridge, and thence to a place called Horſely down. That, 
from Horſely down, it goes forward about a furlong, down 
a lane, by the parſonage ground, which it leaves within 
the borough; and, laſtly, runs eaſtward, acroſs a green or 
common, to the ſouth ſtone. He was not clear, whether 
the boundary, in croſſing Calcut lane, excluded the houſes 
of the Stranges. (There is a houfe of Jobn Strange in the 
ſame row with the ſeven in queſtion, and next to that of 
Robert Strange, but on the borough ſide). He ſaid, that, 
the cuſtom of the borough, every inhabitant takes it in 
his turn, to make a lift of the inhabitants within the bo- 
rough. That Me. Byrt had always told him, that the houſes 
in Calcut lane, without the line he had deſcribed, were without 
the borough; and that Byrt always directed tbe inhabitants of 
thoſe houſes to go to another court. That he (the witneſs) 
had been in court, and ſeen them ſtruck off the lift, ſeve- 
ral times, 'That they had indeed been ſeveral times called 


to the court by the ſteward ; but that it was always during 


the abſence of Mr. Byrt, who never allowed that they were 
within the borough, but ſaid they belonged to the tything 
of Chelworth. 

On his croſs examination he ſaid, That, from Abingdon 
Court to New-bridge, the boundary is marked by the ri- 
ver. That it croſſes the river at Town-brook, near the 
Horſe Pool, That he had never gone the boundaries. 
That he never knew the men, who lived in thoſe houſes in 
Calcut lane which his line excludes, ſerve on juries. That 
they might come to the court as other people did, to hear. 
That he had lived in London for the laſt eleven years, and 
did not know the gentlemen concerned in this election. 
That old Mr. Byrt had great influence. That he had 
known him direct the ſteward to ſtrike off names from the 
liſt; but that the inhabitants, for the moſt part, put them 

| on 
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on again. That he never was preſent at any conteſted 
election. That the houſes in queſtion were built ſince an 
election which happened after the ſouth-ſea affair. That 
he believed they were built with a view to make votes. 
That it had been diſputed whether they were, or were not 
within the borough; but that the moſt general opinion was, 
that they were not. That the mound is, and has been, 
for ſeveral years, called the borough-bank; but that it is 
not conſidered as the boundary of the borough. That 
Strange's houſe was, as nearly as poſſible, on the borou 
bank; but that, if there was any difference, it was rather 
more without than within it. avs 
ahn Miffiin—1aid, He was ſeventy-four years of age; 
and was born, and had lived many years, in Cricklade. | 
That he had lived the laſt thirty years in London, but had 
been at Cricklade lately a great many times. He gave an 


{ 
account of the boundaries of the borough, nearly the ſame 
Þ with that given by the former witneſs, but leſs diſtinct. t 
| He faid, he never had been conſtable, nor kept watch [ 
7 and ward; and that he had never gone round the bounda- g 
. ries. That it was forty years ſince he firſt. left Cricklade; h 
= but that he had been backwards and forwards ſince; and v 
[ had voted there. | 1 e 
Such was the evidence given on both ſides with regard 
to the boundaries of the borough. | hi 
SECOND POINT, vsz. - 
| | 260 a 
Whether all houſes within the borough, the eſtates in ed 
them being ſuch as are required, give a right to vote, or ele 
only ancient houſes, and ſuch as are built on ancient cites. 
| e 1 ob 
VI. Deere er th 
3 | SM ye 
Of the witneſſes called by the counſel for the petitioners. - tha 


William Archer (1)—faid, He had known owners of new une 
houſes vote, and never knew them rejected, till the laſt the 


election. That Oliver Adams's houſe, in the middle of ( 

the borough, which has not been built twenty years, Fho- at e 

mas Barrett's, alſo in the middle of the borough, William new 

Fry's, built in 1720, Mary Pyke's, built about thirty-one mig 
vears 


(u) Supra, p. g- 
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years ago, Edward Snell's, built in 1720, John Strange's 
contiguous to. Robert Strange's, Neville Simmond's, built 


twenty years ago, and John 'Tinſon's, built about fifty 


years ago, (ſeveral of which are in Calcut lane, and in the 


ſame row with the ſeven houſes,) have always been under- 


ſtood to give a right to vote. | 
On his croſs-examination, he ſaid, That, a little before 
ſome of thofe houſes were built, there had been a fire; but 


that hat was not the reaſon of their being built, they being 


fituated at the diſtance of a furlong from the place where 
the fire happened. That, except on the preſent occaſion, 
it never had been diſputed, that thoſe houſes gave a right 
to vote; and that perſons had voted for them at conteſted 
elections. | 

Robert Strange—ſaid, He was ſeventy-five years of age; 
that he was born, and had always lived, at Cricklade; and 
was father to John Strange. He ſpecified the houſes men- 
tioned in Archer's evidence, and a great many others, the 
proprietors of which had been rejected at the poll, on the 
ground of their houſes being new ones. He ſaid, thoſe 
houſes had always been conſidered as giving a right to 
vote; and that he had known them voted for, at ſeveral 
elections. | | 

On his croſs-examination, being aſked, if he had not 
heard old people ſay, that only /d barough-houſes gave a 
right to vote, and that the number of voters did not exceed 
four ſcore, he anſwered, That he had always heard, that 
all but Hplit houſes gave a right; that he never remember- 
ed the voters ſo few as four ſcore; and that, at Mr. Dunn's 
election, ſixty ſeven years ago, ſeven ſcore voted. 

John Skilling —(1) ſaid, He had never known new houſes 
objected to, till the laſt election. That he had known 
them voted for at conteſted elections, as far back as forty 
years ago. That there was a fire at Cricklade in 1723, and 
that new houſes were built after it, which were always 
underſtood to give a right to vote. He ſpecified ſome of 
the houſes mentioned by Archer and Strange. 52 2 

On his croſs- examination he ſaid, He had been preſent 
at elections where perſons voted for new houſes built on 
new ground, though they ſtood perhaps where old houſes 
might once have ſtood. That he had never heard old peo- 

OL. IV. | C ple 


(1) Supra, p. 10. 


18 . 
ple fay, it was a diſputed point whether yew houſes enti. 
tled to vote. That he had known objections ſtarted -to 
them before the prefent occafon, but never knew them 
rejected at a pol. E ent en 
On being re-examined, he ſaid, that all the houſes he 
had ſpecified, except Adams's, were on new ground; and 
that he never knew a diſtinction made between new and 
old ground. That he had known the ground where thoſe 
houſes ſtood, when it was in gardens, bat that old founda- 
tions had been found in it (3). | 

2 Crews— (4) ſaid, It had been alle, that there was 
a diſtinction between net and od houſes, as to the right of 
voting; but he never heard any objection made to new 
houſes at a poll, till now, and he had been preſent, and 
had voted, at five or fix elections, ſome of them con- 
reſted. | 
F Haynes — (5) ſaid, He had never heard any objec- 
en — to > houſes before the laft election. 2 
he had known all the new houſes, which had been ſpecifi- 
ed, voted for at conteſted elections, except one, which had 
been built poſterior to any conteſted election except the 
laſt. That he never had heard any diſtinction made be- 
tween new and old houſes by the inhabitants, but that it was 
always underſtood, that a as well as ald gave a right to 
vote. | 
On his crofs-examination he ſaid, He had never heard 
it diſputed among old people whether ew houſes, although 
not on old foundations, gave a right to vote. He mention- 
ed ſeveral of the new houſes, which, he ſaid, he knew 
were not built on od ſcites, and for which, notwithſtand- 
ing, he had known votes received at conteſted elections. 

2 Mbit. (6) faid, He had never heard any 
diſtinQion made between old and new houſes, as to the 
right of voting, before the laſt general election. By the 
copy of the poll, which he had taken, in 1761, it appeared, 
and it was admitted on the part of the fitting member, that 
eight of the new houſes which had been mentioned by the 
other witneſles, had been voted for at the election in that 


ear. 
. On 


(3) It appears, by Camden, and the red book of the Exche- 
quer, that Cricklade was onte a conſiderable place, and much 
more extenſive and populous than at preſent. 


(4) Supra, p. 11. (5) Supra, P- 11. (6) Supra, p. 13. 
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On the part of the ſitting member, nothing was aſked of 
William Saunders concerning the new houſes, _ 

Jabn * ſaid, That, at the election where Mr. 
Wellbore Ellis and Mr. Reid were candidates, many who 
claimed to vote for ne houſes were rejected, and that he 
was preſent when they were rejected. | 

On his croſs-examination he ſaid, That ſome of the votes 
ſo rejected were tendered for Ellis, and ſome for the oppo- 
lite party. | | ade 


THIRD POINT, viz. 


Whether perſons having leaſes of houſes within the bo- 
rough for three or more years, determinable on a life or 
lives, or leaſeholders for three or more years under leſſors 
who have eſtates for that or a longer term, but determina- 
ble on a life or lives, have a right to vote. 


EE VV I D'E N CEE 


Of the witneſſes called on the part of the petitioners. 


John Haynes — (2) ſaid, He remembered fix or ſeven elec- 
tions, of which ſome were very warmly conteſted. That 
there are, in Cricklade, a great many leaſes for 9g years 
determinable on three lives, and many for three years under 
thoſe for 99 years. That both the one ſort and the other 
have always been conſidered as giving a right to vote, and 
that perſons claiming to vote for them were never rejected, 
till the laſt election. That he had never heard them even 
objected to, till the laſt general election (3), though he had 
ſeen perſons produce leaſes of both ſorts at the poll, to 
prove their titles, and had ſeen them vote after their titles 
were ſo proved. I | 
Jonathan White, (4) who had been returning officer in 
1761,---ſaid, That, on that occaſion, when Mr. Gore, Mr. 
Sx "Neſbitt, - 
(1) Supra, p. 16. . , 
(2) Supra, p. 11. RY 
(3) There was ſome confuſion in the account given by the 
wuneſſes of the leaſeholders rejected at the general election in 
1774. | 
(4) Supra, p. 13- 


20 A $ E XXII. 

Neſbit, and Mr. Earle were candidates, no objection was 
made, by Nelbitt, to perſons having leaſes (either of feof- 
fee lands, or under Dr. Heberden) of leaſes for 99 years de- 
terminable on lives. That they were received as good 
voters, and that he never heard * bjection to them till 
of late. That, at the late general delle, they were ad. 
mitted (in genefal) to be good voters, and were never - re- 
fuſed till this laſt election. 

William Giles— (1) ſaid, He remembered dleftivine ever 
ſince he was twenty years 'of age, and ſome of them con- 
teſted. That he himſelf had a leafe for gg years determina- 
ble on lives, and had a tenant under him who had voted at 
ſeveral elections- That it had always been allowed, till 
this laſt election, that both the ſorts of leaſebolders in 
queſtion had as good a right to vote as any trecholders. 
That leſſees under Dr. Heberden, and under the feoffoes; 
had always been reputed to have a right to mY and were 
never, before, rejected. 


The counſel for the fitting member did not examine 


their witnefles to this point. 


FOURTH POINT, . 


Whether, in order to be entitled to vote, a perfon muſt 


have been feſidem 40 days before the election, and muſt be 
2 pariſhionet of Cricklade; or whether, as the counſel for 
the fitting member contended, refidence of 40 days be ne- 
ceſſary to leafeholders only, and not to freeholders and 
copyholders, and the being a pariſhioner, in any other 
manner, equally unneceſſary to all the three claſſes. 


RW EF RN LE 
On the part of the petitioners. 


John Haynes (2) faid, That it was always conſidered as 
6 8 to every voter to be a pariſhioner, and to have 
been reſident 40 days. 

Jonathan White. — (3) ſaid, That it was always ſappoſed, 
th at voters of all the three claſſes, muſt have been reſident 

40 days 
(t) Supra, p. 15. 
(2) Supra, p. 11. 
(3) Srpra, p. 13. 
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40 days before the election. That he recollected one, and 
only one, inſtance, of a perſon having been rejected be- 
cauſe he had not reſided 40 days before the poll. That this 
was at the election in 1761, when be was returning officer. 


He ſaid, that a voter mult be a pariſhioner, having reſided 


40 days. That, if he was not a pariſhioner, he had no 
right to vote. That he muſt have a parochial ſettlement at 
Cricklade. . 12 

On his croſs- examination he ſaid, That a man renting 
under 10l. a year, althougb he ſhould have reſided 40 days, 
would not have a right to vote, unleſs he were a pariſhioner, 
and had gained a ſettlement before. | 
William Giles —(1) ſaid, That it is neceſſary for every 
voter tobe a pariſhaoner z and that a leflee of leſs than 1061. 
a year, although he ſhould have reſided 40 days, would not 
be a pariſhioner. | | 
George Symmonds (a) ſaid, It was underſtood that voters 
muſt he in the actual occupation of their houſes for 40 
days pecdin the poll, and that they muſt be pariſhioners ; 
that ib (ſaid he) they muſt rent 101, a year. On being 
aked if he thought that the only way of gaining a ſettle- 
ment, he ſaid he did not know, 

William Archer —(3) ſaid, It had always been the cuſtom 
that the voters ſhould be reſident 40 days before the electi- 
on. That he himſelf had once tendered his vote, and had 
been rejected, becauſe he had not been refident 40 days. 
That no perſons of any of the three claſſes were ever received 
without this qualification. That, at the laſt election which 
happened in the reign of George I. his father had an 
eſtate of Jol. a year, part freehold, part copyhold, and part 
icaſehold. That he lived in the pariſh, but not in the bo- 
rough ; and that his eſtates lay, ſome within the borough, 
and ſome within the pariſh. That, being aſked to vote, he 
conſulted the ſteward of the lord of the manor, who told 
him, that, to entitle himſelf to vote, he muſt reſide within 
the borough 40 days. On being aſked, if a man who had 
ſerved a ſeven. years apprenticeſhip in the pariſh, but not in 
the borowgh, and who ſhould take a leaſe for three years 
within the borough, would have a right to vote without 

having 


{1) Supra, p. 13. (2) Supra, p. 14. 
(3) Supra, p. 9. 


8 E A 8 EB AAA. 
baving reſided 40 days; be ſaid he would not: And, bei 
alked if a man who ſhould rent a houſe of 41. a year, ww, 
live in it for more than 40 days previous to the election, 
would have a right to vote; he ſaid he would have a right, 
if he were a pariſhioner. | 8 

John Skillings— (1) ſaid, It was neceſſary to be a pariſhi- 
oner of one of the two pariſhes in Cricklade, and to have 
reſided 40 days before the election. That he had always 
underſtood that freeholdęers, copyholders, and leaſeholders, 
muſt be reſident 40 days. That ſuch had always been the 

ractice, as far as he could remember. That he remem- 
— one or two perſons rejected, although they were 
pariſhioners, becauſe they had not occupied their houſes 
40 days, and that the returning officer aſſigned that as the 
reaſon of his rejecting their votes. That it was fufficient if 
a man's family reſided, although he himſelf ſhould be ab- 
ſent on buſineſs. That, by pariſhioners, he meant perſons 
entitled to a ſettlement by birth, apprenticeſhip, (or ſervi- 
tude) and covenanted ſervants. That, if a perſon has ſerv- 
ed a ſeyen years apprenticeſhip within the borough, and has 
a houſe, ſtill he cannot vote without 40 days previous re- 
ſidence. | | 

William Saurders—(2) ſaid, He had always heard that 
non-rehdents have no right to vote, and that both freehol. 
ders and copyholders muſt be in the occupation of their 
premiſes. That if they were not, they had always been 
conſidered as illegal voters. That non-refident freeholders 
were indeed admitted at the general election, and at the 
late one. That Mr, Neſbitt firſt began to poll them, and 
that they were objected to by the oppoſite party; but were 
afterwards received to vote on both ſides. 'That before the 
laſt general election, he never knew a man allowed to vote 
who was not a pariſhioner, and in the occupation of the 
premiſes for which he claimed. That he believed there 
had been inſtances of freeholders voting without having 
been reſident 40 days. (This he faid generally; but it 
would ſeem that he meant to ſay only, that ſuch inſtances 
had happened at the laſt general election; for, being after- 


wards 
: 


(1) Supra, p. 10. | 
(2) Not the ſame with the perſon of that name who was called 


on the part of the ſitting member. Supra, p. 14. 
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wards aſked if he had ever known inſtances of perſons being 
admitted to vote who. had not been in poſſeſſion 40 days be- 
fore the election, he anſwered, “ Les; at the general elec- 
« tion before the laſt eleftian.”) 

Morgan Byrt — (1) ſaid, He never knew any. body vote 
without being in poſſeſſion, till the laſt general election. 
That a freeholder cannot vote for his own houſe without 
being in poſſeſſion of it. 


EVI DE NC E 
On the part of the ſitting member. 


VFVilliam Saumders— (a2) ſaid, That a freeholder of a houſe 
had a right to vote for it, provided he had not conveyed it 
to another, even although he did not live in it. That he 
had known, perſons vote who had not been at Cricklade for 
years. That he recollected one Thomas Hindar's having 
voted. as a freeholder, without any objection being made 
to him, although he had been abſent twenty years, That 
he believed a copyholder or a leaſcholder muſt be refident 
but he never heard how long a reſidence was neceſſary. 

Jahn Mifflin—(3) ſaid, He had once underſtood what 
conſtituted the right of voting, but that having been long 
abſent from Cricklade, he could not now give any good 
account of the matter. He ſeemed to ſay, that he conceiv- 
ed that freeholders, though non-reſident, might vote. 

Hd Head.J On the ſecond head, a great deal of evidence 
was produced on the part of the petitioners, to ſhow, 'Fhat 
the returning officer had acted with groſs partiality towards 
the ſitting member, That he had determined the diſputed 
points, relative to the right of election, in the manner 


which he thought moſt likely to give a majority to Mr. 


Peach, That he had not even adhered to the rules which 
he himſelf had laid down, but had admitted votes for Peach, 
which were in the ſame circumſtances with others tendered. 
for Dewar which he rejected. That he followed the direc- 
tions of the counſel who attended for Peach. 01 

| e 


(1) Supra, p. 14. (2) Supra, p. 14. 
(3) Supra, p. 16. 
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(He was the ſame returning officer who had preſided at 
the election immediately preceding (1), and at the laſt ge- 


neral election.) 


IIId Head. ] The counſel for the N member objected | 


to any evidence being received on this head. They con- 
tended, 'That bribery was not alledged in any of the petiti- 
ons before the Committee. The words, “ other undue, cor- 
« rupt, and illegal practices, which were contained in the 
pettion of the ſix electors (2), were, they ſaid, too general 
and indefinite, to entitle the petitioner to go into the proof 
of ſo ſpecial and weighty a charge as that of bribery. That 
it could not be ſuppoſed, that thoſe words contained a ſuf- 
ficient notice to the fitting member, for him to prepare 
lilmſelf againſt that particular charge; and therefore, that 


it would be unjuſt to put him on his trial before the Com- 
mittee for that offence. That the words in queſtion, being 


placed at the end of the petition, could not be underſtood 
to imply any thing, but were to be conſidered as mere 
words of courſe, like the © et alia enormia fecit,“ C and 
« other wrongs did” ) in a declaration, in account of treſ- 
pals, | 


drawn from the narrow and technical rules of ſpecial plead- 
ing, ought not to be introduced into election cauſes, or ap- 
pied to the conftruction of petitions. © That the words 


„corrupt practices particularly point at bribery, which 
is the ſort of corruption moſt commonly made uſe of at 


elections. That, in the body of the ſtatute of 2 Geo. II. 
which, in the title, is called an act for more effectually 
preventing bribery and corruption in the election of mem- 
bers to ſerve in Parliament, the term bribery never occurs; 
and that the preamble begins thus: Whereas it is found 
«« by experience, that the laws in being have not been 
e ſullicient to prevent corrupt and illegal practices in the elec- 
tion of members to ſerve to Parliament; for remedy, 
„therefore, of ſo great an evil, &c. (3).” That the word: 
«© corrupt and illegal practices, therefore, (the allegation of 


tue petition,) are ſo peculiarly expreſſive of bribery, that 


they 


(1) Fide ſapra, vol. 1. Caſe of Cricklade, p. 143, to 152. 
(2) Supra, p. 5+ 
3) 2 Geo. H. c. 24.6 1. 


On the other ſide, it was inſiſted, That arguments, 
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they are the words by which the legiſlature has choſen to 
expreſs it, in a law made directly againſt that offence. : 

The court being cleared, the Committee, after delibera- 
tion, came to the following reſolution. - 
Reſolved, That the Committee are of opinion, that the 
« counſel for the petitioners are at liberty to enter into the 
«proof of bribery by Samuel Peach, Eſq; it being com- 
«-prehended in [the words] corrupt practices alledged in the 
« petition.” 5 | | 

Upon this, the evidence was gone into; and other evi- 
dence to contradict the charge was afterwards-produced on 
the part of Mr. Peach. | wa FE | 

On the evidence concerning the different points which 
were included under the Iſt Head, the counſel for the pe- 
titioners obſerved as follows: e & 

1. The evidence on the firſt point proves, in the com- 
pleteſt manner, that the ſeven houſes, which were held by 
the returning officer not to be within the limits of the bo- 
rough,” are within thoſe limits. It is true, that ſome of 
the witneſſes called on the part of the petitioners carry the 
boundary farther than others, towards the north, but they 
all agree in making it include the ſeven houſes. Theſe 
witneſſes are old men, who by ſerving on juries, by per- 
forming watch and ward, and by acting as conſtables, have 
had the beſt opportunities of knowing the extent of the 
borough. It is alſo proved, that the houſes in queſtion 
have always been voted for, till the laſt election. To contra- 
dict the witnefles of the petitioners, on this, and the other 
points, relating to the right of election, the only evidence 
which the lord of the manor, after the reſearches of a year 
and a half, has been able to produce, is that of two men, 
who have not for a long time reſided in Cricklade. The 
mound, which, in a map copied from one prepared by the 
orders of the lord of the manor, is called the boundary of 
the borough, has been proved never to have been thought 
ſo, but to have been all along looked upon as the remains 
ot a Roman encampment. Indeed, on the part of the ſit- 
ing member, it has been made the boundary only where 
it ſerved to exclude the ſeven houſes. Had it been ſollow- 
ed quite round the borough, it would alſo have cut off ele- 
ten votes from the ſitting member “; but, wherever that 

Was 

This was admitted. 


2 Crans EN ANXIE 
was neceſſary to ſerve his purpoſe, his witneſſes have ex. 
tended Saks beyond it if, wh N 
2. The evidence, on the ſecond point, is equally ſtrong 
and unimpeached. Unleſs it could be contended that this 
is a burgage-tenure borough (to which it does not bear 
any reſemblance), the idea of ancient ſcites and ancient 
bouſes mult be relinquiſhed. If the aſſertion of the fitting 
member on this point were well founded, the number of 
houſes and ſcites, to which the right of voting is annexed, 
would be fixed and certain, -and would not have varied, as 
it has done, at different periods of time. = 

3. On the third point, the uſage is as clearly proved as 
an the two former; and the witneſſes called by the coun- 
ſel _ _ fitting member have ſaid nothing to contradict 
it. And, 

4. On the fourth point, all the witneſſes on the part of 
the petitioners agree, that a reſidence of 40 days is neceſ- 
ſary, to voters of all the three claſſes, With regard, in- 
deed, to the neceſſity of having a parochial ſettlement, 
over and above the 40 days reſidence, the evidence is not 
ſo clear and ſatisfactory. But this will not appear ſur- 

rifing, when it is conſidered, that all freeholders, copy- 

ders, and lefſees of more than ten pounds a year, of 
one or other of which claſſes the greater part of f elec- 
tors is compoſed, need only a reſidence of 40 days to gain 
a ſettlement, Concerning them no queſtion. about. ſettle- 
ment could ever ariſe, becauſe they were neceſſarily ſet- 
tled before they could be otherwiſe entitled to vote. It is 
only to leſſees of leſs than ten pounds a year, that ſome- 
thing more than a 40 days reſidence is neceſſary to gain a 
ſettlement. Hence inſtances of objections for want of a 
ſettlement, to perſons who had reſided 40 days, muſt have 
been rare, and it is natural that there ſhould not be much 
evidence on this matter. | 

The counſel for the ſitting member ſaid, 

1. On the firſt point, That there was a contrariety in 
the evidence, produced on the other fide, concerning the 
limits of the borough. That, to ſhew the mound to have 
been a Roman encampment was no anſwer to any argu- 
ments which proved it to be, in ſome places, the boun- 
dary; for that, in founding boroughs, ſuch veſtiges of en- 


campments had often been adopted as their boundary. a 
2. On 


r 


— 
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2. On the ſecond point they ſaid, That although all bo- 
roughs, . in which the right of election is annexed to 


| houſes, have, probably, in their original, been burgage- 


tenure: boroughs, yet, alterations in that reſpect had, by 
degrees, crept into many of them, and into this of Crick- 

lade in particular. That, now, leaſcholders for lives are 

allowed to vote, which is contrary to the nature of bur- 

gage-tenure borqughs. That it appeared, however, by the 

words of the agreement in 1589 (1), that this borough re- 

tained, in a great meaſure, what muſt be ſuppoſed to have 

been the ancient right of election. That the right is there 
declared to be only in the freeholders, copyholders, and 
leaſcholders, of beraugh-houſes. That by the expreſſion 

« borough-hauſes”” muſt have been meant the ancient bo- 
rough-houſes -exiſting at that time; and that, as the right 
of voting is by preſcription, thoſe houſes only can be con- 
ſidered as ancient borough-houſes which are built on founda- 
tions where houſes ſtood beyond the memory of man (C). 

That, as the right is agreed to be in houſes only, and not 
in land on which there are no houſes, it is natural that 

the number of voters ſhould be different at different times. 

3. On the third point they argued, That, by a fair le- 
gal conſtruction of the account of the uſage contained in 
the agreements of 1689 (2) and 1695-6 (3), it muſt be 
underſtood that - perſons claiming to vote as leaſcholders, 
muſt have an eſtate certain for at leaſt three years. That 
a tenant for a term determinable on lives cannot be ſaid 
to have ſuch a certain eſtate, becauſe his intereſt may be 
at an end in leſs than three years. That a lawyer, when 
he hears of a leaſe for three years, always underſtands that 
ſuch a leaſe is meant as mit continue for that term. 

4. As to the fourth point they ſaid, That, from the 
agreements, it was evident that reſidence was not neceſ- 
ſary to freeholders and copyholders. That nothing is ſaid 
in them as to reſidence, and therefore it muſt be preſumed 
not to be neceſſary, becauſe, in boroughs where the right 
of election is in freeholders, no ſuch qualification is in 
general required. That even the witneſſes on the part of 
the petitioners had not ſaid that they recollected any in- 

| ſtances 


(1) Supra, p. 6. 
(2) Supra, ibid. 
(3) Supra, p. 7. 
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ftances of freeholders, or copyholders, having been re- 
jected for non- reſidence; and that, in what they had faid 
concerning the neceſſity of reſidence, the Committee would 
not think them worthy of unreſerved credit, when it was 
conſidered that it was their intereſt, as voters, to conſine 
the right to perſons in their own eircumſtances. That a 
ſtatutory parochial ſettlement could ſtill leſs be thought 
neceſſary, becauſe here the right of voting is fer Auer, 
and muſt be underſtood by the Committee to have been 
ſixed long before the ſtatutes concerning ſettlements (C) 
were made. That, in the agreements of 1689 and 1695-6, 
no mention is made of ſettlements any more than of re- 
ſidence. That thoſe agreements are a ſort of written tra- 
ditional evidence of the right, and much more to be re- 
lied on than the looſe 1 of old perſons; and that, if 


a a ſettlement were a neceſſary qualification, it muſt have 


been taken notice of either in them, or in ſome of the 
ſubſequent petitions complaining of undue elections for 
this borough. That there is no inſtance of any borough 
with a preſcriptive right of election, where a parochial 
ſettlement is a neceſſary qualification, or where the right 
of voting is made to depend on the poor laws, unlefs it 


has been ſo eſtabliſhed by a laſt determination of the 


Houſe (CO. | 

In reply, the counſel for the petitioners infiſted, 

That, as this was allowed not to be a burgage-tenure 
borough, the words ““ borough houſes” in the agreement of 
1689, could only mean houſes within the borough ; and 
that, in the agreement of 1695-5, thoſe words were not 
found. That the right of perſons having leaſes for three 
or more years, determinable on lives, reſted, like all the 
other points, on uſage, and was as ſtrongly ſupported by 
the evidence. 'That leaſes, for a ſhorter term than three 
vears, muſt have been excepted, from the ſuſpicion to 
which they were liable of occafonality. That a leaſe for 
three years, determinable on three lives, had as httle 
chance of being occaſional, as one for three years not ſub- 
ject to ſuch contingent determination; and that a leaſe for 
2 longer term, determinable on lives, although there was 
a pofſeoiiity of its expiring before the end of three years, yet, 
from the probability of its continuing longer, might be con- 
ſidered as giving a better intereſt, and was therefore leſs 


Akely to be occaſional. That what was ſaid of reſidence 


not 
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not being mentioned in the agreements, as a neceſſary qua- 
lification, wo would apply to leaſcholders, as well as to free- 
holders and copyholders; and yet the counſel for the ſitting 
member admitted, that, to leaſcholders, reſidence was 
neceſſary. That, as to parochial ſettlements, though they 
haye been regulated and modiſied by the ſtatutes concerning 
the poor, yet many were of opinion that they exiſted at 
common law independent of the ſtatutes, before the reign 
of Richard the IId, and that ſome even carried . as 
far back as the time of the Saxons. 


The Court being cleared, the Committee, aſter delibe- 
ration, came to the two following reſolutions, which ey 
communicated by their Chairman to the counſel : 

Reſolved, „That it is the opinion of this Committee, 
« that the right of voting for members to ſerve in Parlia- 
« ment, for the borough of Cricklade, in the county. of 
& Wilts, is, in the inhabitants poſſeſling houſes within 
e the ſaid borough, who are freeholders, copyholders, or 
© leaſeholders for any term not leſs than three years, or 
% for any ſuch term, or greater term, determinable on 
« life or livesz ſuch frecholder, copybolder, or leaſe- 
„ holder having been in the occupation of the - houſe 
“e for which he may claim to vote 40 days preceding any 
« election.“ 


Reſolved, ** That it is the opinion of this Committee, 


cc that the houſes which were in the occupation of Tho- 


© mas Bound, Thomas Kilmaſter, ſenior, Richard Lid- 
« del, William Mabſon, John Pound, and Robert Strange, 
«. at the laſt election of a member to ſerve in Parliament 
&« for the horough of Cricklade, in the county of Wilts, 
« are within the ben of the ſaid borough.” (B) 


It follows, from this laſt reſolution, that the houſe 
of William Wakefield alſo is within the boundary of the 
borough, ſince it is ſituated in the ſame row with the 
others; and to the weſt of Kilmaſter's. It probably was 
not ſpecified, becauſe Wakefield, who tendered his vote 
for it, was not the occupier, and, therefore, according to 
the firſt reſolution, had not a right to vote. 


The 
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The counfel for the ſitting member, when they were 
acquainted with theſe two refolutions, informed the Com- 


' mittee that they would give them no further trouble. 


In the courſe of the caule tne following Points of evidence 
were determined. 

1. When William Achern dear aſked, Whether be had 
known perſons admitted to vote for new Boiſer, the eounſel 
for the fitting member objected to the queſtion. 

ſaid, That the polls were better evidence of this 
fac, and therefore no other evidence could be received 
concerning it, until it was proved, either that no polls had 
been taken, or that they were loſt. 

To this it was anf wered, that there was no proof of any 
polls having exiſted. That a poll is no neceſſary part of an 
election, and that, when one is then, it is no record, and 
is ſeldom preſerved. 

In reply, it was ſaid, That a poll, though not a record, 
is a judicial inſtrument. That it is not a ſufficient anſwer 
to the objection to fay, that there is no law for preſerving 
polls, for that neither is there any law for the preſervation 


of private deeds and writings, and yet, till it has been 


thewn that they are loſt, no parole evi ence can be received 
concerning the matters which they would prove. That, 
although a poll is not abſolutely neceſſary to an election, it 
is to be preſumed, until the contrary is proved, that a poll 
Was taken; and that the petitioners, in order to entitle 
themſelves to the evidence now offered, thould have given 
notice to produce the polls, and thereby ſhewn that they 
had done what lay in their power to get at the beſt evi- 
dence. 

The Committee FOE I that the evidence was ad- 


miſſible. 


2. George Simmonds being aſked as to the point of re- 
fidence and ſettlements, and having declared that he was a 
voter, and had a ſettlement, the counſel for the fitting 
member objected to his evidence on that point. 

They ſaid, He was intereſted to narrow the right of 
election, and confine it to perſons of the ſame deſcription 
win himſelf. 

It was faid on the other fide, That it had always been 


| the practice, where a witneſs's right to vote was admitted 


on all hands, that he ſhould be received to prove any thing 


relative 
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relative to the right of election; and that the value of a 
vote, in the eye of the law and the conſtitution, is as 
great where there are a. thouſand concurring votes, as 
where there are only an hundred. Lig 

The Committee, after deliberation among themſelves, 


| informed the counſel, that they did not think the witneks 


ſo intereſted as to be incapacitated from giving evidence 
2 , | | was 
- Before the counſel on both. ſides had agreed that the 
ſenſe of the Committee ſhould be taken on the general 
points of the right of election, a great deal of evidence 
was produced to prove the titles of individual voters; and, 
with regard to theſe, the following general queſtion was ar- 
gued and determined. | | | 
'The queſtion was, Whether, in order: to ſubſtantiate a 
vote, it was neceſſary to produce deeds to the Committee 
which had been produced at the poll, and admitted by the 
returning officer. * f 
The reſolution of the Committee was as follows: 
Reſolved, . That, any deed upon which a voter claims 
eto vote, ſuch vote being objected to by the parties, muſt 
« be produced to the Committee, or proof given that ſuch 
« deed is unduly withheld or loſt, before the Committee 
can admit other evidence, as ſufficient to ſubſtantiate 
« the vote.” | | ; 
4. The poſſeſion of ſeveral voters (whoſe title to vote as 


belonging to any of the three claſſes was denied, and who 


had tendered their votes for Dewar) was proved. This 
was primd facie evidence of their being freeholders; but it 
appeared, by a check-book which had been produced on 
the part of the petitioners, that thoſe very perſons had 
claimed as leaſeholders, for terms determinable on lives, 
and that they had been rejected, on the ground of that 
title being inſufficient to give a right to vote. 

On the part of the petitioners, it was contended, That, 
if their being freeholders was controverted on the ground of 
their having claimed as leaſeholders, it was incumbent on 
the ſitting member to produce the leaſes. 

The counſel for the ſitting member inſiſted, That, as it 
appeared from the check-book, which the counſel for the 
petitioners themſelves had delivered in as evidence, that 
the perſons in queſtion had claimed as leaſeholders, it was 

now 

(1) Vide ſupra, vol. 1. p. 174- 
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now. incumbent on them to produce the leaſes, to ſhew that 


thoſe men had the titles under which they had claimed to 


vote. That it is tbe | known practice in ejectments, (to 
which a trial before a Committee, whether a man really 
bas the eſtate by which he claims to be a voter, may be 
very properly compared) that, if the plaintiff s witneſſes, 
after having proved his poſſeſſion, ſhew, on croſs-examina- 
tion, that he claimed by a deed, the plaintiff muſt produce 
and give oyer of the dee. eg 

There was no expreſs determination on this queſtion; 
but the counſel ſeemed to underſtand the ſenſe of the Com- 
mittee to be, that the petitioners muſt produce the leaſes; 
and accordingly, the counſel for the petitioners, (having, 
by the direction of the Committee, proceeded, during the 
reſt of that day, in proving the poſſeſſion of other voters in 


the ſame predicament,) on a ſubſequent day produced the 


leaſes; which amounted to a waver, on their part, of the 
point in diſpute. | wr | 

5. The leaſe of one William Little was produced, to 
ſhew that he was a leaſcholder for three years. It was at- 
teſted by a ſubſcribing witneſs, but Morgan Byrt, who had 
not ſubſcribed it, was called to prove the execution, as 
having been preſent on the occaſion. It was not alledged 
that the ſubſcribing witneſs was either dead, or kept out 


of the way by the oppoſite party. 


The counſel for the fitting member objected to Byrt's be- 
ing examined on this matter, his teſtimony not being the 
beſt evidence. Tr) bo Le 

To this it was anſwered, That, though witneſſes are ne- 
ceffary to the execution of deeds, yet the ſubſcription ot 
thoſe witneſſes is not neceflary ; for that a deed is perfectly 
valid, although not ſubſcribed, provided there is teſtimony 
to prove the execution. That this being the caſe, any 
witneſs who faw a deed executed is as competent to prove 
the execution, as be who ſubſcribed it; and that the main 
uſe of ſubfcription by the witnefies is, to ſerve as a memo- 
randum, or indication, to point out who the perſons arc, 
who can prove the execution. | 

In reply, if was ſaid, That although, when a deed is not 
ſubſcribed by any witneſs, a perſon who ſaw the execution 
may be competent to prove it, yet, when it is ſubſcribed by 
a witaefs, the cafe is very different; for that then, if the 

: | __ ſubſcribing 
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ſubſcribing witneſs is not called, it muſt be preſumed that 
the party neglecting to call him is afraid of his evidence. 
The court being cleared, the Committee deliberated for 
ſome time; after which, the counſel being called in were 
aſked; whether à witneſs to the execution of a deed, might 
not ſign it at a time ſubſequent to the execution. (In the 
mean time, while the counſel were out, Byrt had aftually 
ſigned the leaſe.) It was agreed, on the part of the fitting 
member, that a witneſs might ſign ſubſequent to. the exe- 
cution, and that no line had been drawn by the law, as to 
the length of time after the execution, within which he 
might ſubſcribe. On this, the court being cleared again, 
the Committee, after deliberation, came to the following 
reſolution, which they communicated to the counſel : 

Reſolved, “ That it is the opinion of the: Committee, 
« that Morgan Byrt is at liberty to give evidence of the ex- 
« ecution of the leaſe.” 

6. Thomas Skilling having been called, on the part of 
the petitioners, to prove bribery by Mr. Peach, it appeared, 
that he had ſigned the petition of the 16 voters. On this 
ground his evidence was objected to as inadmiſſible. But, 
as the petition which he had ſigned was not that which, 
according to the reſolution of the Committee, contained 
the charge of bribery, the objection was over-ruled. 

7. Henry Beale was called by the counſel for the fitting 
member, to prove, that non-reſident freeholders have a 
right to vote. It appeared, that he himfelf was a non- 
reſident freeholder. On this, his evidence was objected to, 
as being incompetent to prove his own title. 

It was obſerved, That this was a very different caſe from 
that of George Simmonds, for that his right to vote was 
admitted (1). That it might reaſonably and properly be 
held, that à voter, with whom a great number of others 
concur, has as high a franchiſe, as one who has a ſmaller 
number joined with him, and, of conſequence, that he is 
not intereſted in leſſening the number : But that, where the 
queſtion is, whether perſons of a certain deſcription have a 
right to vote or not, it could never be maintained, that a 
man, whoſe only claim is, that he is of that deſcription, 
has no intereſt in ſaying that they have a right. 

The Committee reſolved not to admit the evidence. 

Vol. IV. D 

1) Supra, p. 30. 


On 
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On Monday, the 19th of February, (the ſame on 
which the counſel had finiſhed their arguments) the Com- 
mittee, by their Chairman, informed the Houſe, that they 
had determined, 5 

That John Dewar, Eſquire, was duly elected, and ought 
to have been returned (1). 

They made no ſpecial report (2) 


(1) Votes, p. 339. : 
| 12 4 ia 9 i. P · 16. 
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ON THE SECOND CASE OF 
EZ 1 Cc & & -& Am 


Pact 5. (A.) The counſel did not, on either fide, take 
notice of a prior caſe concerning this borough, where there was 
a ſimilar agreement, viz. 1oth June 1688. Sir Chr. Muſ- 
«« grave reports (concerning the election for Cricklade) ; 
That it was agreed by the counſel on all fides, That the 
e right of election for the borough of Cricklade, is in the free- 
** holders, copyholders, and leaſeholders for three years.“ 
Journals, vol. 1x. p. 732. col. 1. 

It is obſervable, that the words, ©* borough. houſes,” are not 
in this agreement. 

P. 8. 29. (B) I had occafion to obſerve, in the introduction 
to this collection, {/upra, vol. i. p. 16.) that unleſs the de- 
ciſions of former Committees, on the right of election in 
1 ſhall be conſidered by ſubſequent Com- 
mittees, as of at leaſt equal authority with adjudged points 
in the courts of Weſtminſter-hall, all the advantages attend- 
ing the proviſton of 2 Geo. 2. cap. 24. for making laſt deter- 
minations final, will probably be loſt, and the intention of the 
legiſlature entirely fan with regard to ſuch boroughs, 
by the eſtabliſhment of the new judicature. Some have indeed 
thought that, to prevent this inconvenience, the ſtatute of 10 
Geo. III. ſhould have enacted, that reſolutions of Committees, 
on the right of election, ſhould have the ſame concluſive 


force as thoſe of the houſe formerly had by virtue of che act 


of 2 Geo, II. I own I am not of that opinion. 2 
but the groſs and repeated contrarieties in the deciſion o 
the Houſe, previous to the paſhing of that ſtatute, would have 
juſtified the clauſe rendering laſt determinations final. The 
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meaning of parliament was clearly this : — There will be in- 
finitely 4% inconvenience from making the laſt determinati- 


on of the Houſe unalterable, and as binding as an act of Par- 


liament, let ſuch determination be ever ſo groſs, and contra- 
ry to evidence, than is now experienced from the confuſion 
and tual litigation, oceaſioned by the jarring deciſions 
which ſucceed one another, every time the right of election 
in the ſame borough comes to be diſputed. The ground, 
therefore, for making this law being the acknowledged ca- 
price or corruption are not, and I hope never will be, im- 
putable to them. The proper medium undoubtedly is, that 
deciſions of Committees, if formed on mature deliberation, 
ſhould have equal weight, not with an act of Parliament 
(as laſt determinations have), but with judgments of the 
2 of common law on queſtions competent for them to 
decide. , <A " | | 

The preſent caſe was the firſt, fince the 1oth of Geo. III. 


in which the general right of election in a maiden-borough, 


came fully before a Committee. Hence, when the trial 
came on, it appeared to me of great r e that the 
general points ſhould be well conſidered, and the completeſt 
evidence of the uſage produced. This was done; and, to 
ſatisfy thoſe who may read the account of it that the reſoluti- 
ons were not hs f till ſuch evidence had been laid before 
the Committee, I. thought it very eſſential to ſtate every cir- 
cumſtance of the ue, on the different points as ſeparately 
ſworn to by all the witneſſes, as well as the ages of each, and 


their opportunities of knowing the fact of which they gave 


teſtimony. It is almoſt unneceſſary to inform the reader, 
that, on the trial each witneſs was examined at once to all 
the four queſtions; and that I have ſeparated and arranged 
their evidence under each different queſtion for the ſake of me- 
thod and perſpicuity. 

P. 28. (C) I ſhall take this opportunity of concluding 


what has occurred to me on a ſubject, which, as I conceive, me- 


rits particular attention, and which I have already had occaſi- 


on to treat of, in a former note (Caſe of Peterborough, Note (B) 
ſupra, vol. iii. p. 62, 63). The right of election in every bo- 
rough . muſt be conſidered as depending—on an act of Parlia- 
ment,—on a ſubſiſting charter, —-on uſage,—or on a laſt deter- 
mination of the Houſe of Commons; and, in ſpeculation, we 
muſt conſider determinations of the Houſe of Commons as having 
been- formed on evidence of the uſage, and containing only a 
declaration of ſuch uſage. But it is a great queſtion, whether 
an uſage ſufficient to eſtabliſh a right of election, muſt, like 
what is neceſſary to eſtabliſſi other perſeriptive rights, go beyond 

the 
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the time of legal memory. The Committees which ſat in the 
reigns of Jac. I. and Car. I ſeem to have held that a right of 
election, varying from the common law right (whatever that is), 
could only be ſupported by preſcription, and a conſtant uſage 
beyond all memory.“ Vid Glan v. Reports, and the caſe of Boſ- 
ton, 8 May, 1628, (cited /upra, vol. ii. p. 142.) The ſame 
doctrine was relied on in many of the other cafes contained in 
theſe-volumes, as well as iu this of Cricklade ; wide, particular- 
ly, Caſe of Poole, Cupra, vol. ii) Yet it is moſt certain, that 
there are numerous inſtances of boroughs, where the right of 
election, although depending neither on ſtatute nor charter, but 
on uſage, is, however, ſuch, as mu? have had its commence- + 
ment long after the time of legal memory. If the payment of 
the poor tax, unger the ſtatute of queen Elizabeth, is neceſſary 
to entitle a perſon to vote in a ſcot and lot borough, (vide ſupra, 
Caſe of Peterborough, p. 60. Note (B), all ſuch boroughs are 
inſtances of what has been juſt aſſerted, It is not enougn to ſay, 
that there are no rights of election which depend on the poor- 
laws, unleſs fuch as are ſettled by determinations of the Houſe, 
{/upra, p. 28.) ; for, as has been already obſerved, thoſe deter- 
minations muſt, in theory, be looked upon to have been meer 
declarations of prior rights proved by evidence. But the fact is 
not true, In Taunton, the laſt determination ſays nothing of 
certificate-men ; yet it was agreed on both ſides, in the late caſe 
of that borough, that ſuch men are diſqualified from voting there 
(Jupra, vol. i. p. 181). This uſage cannot be older than the in- 
troduction of certificates, by the ſtatute of 8 and 9 Will. III. 
cap. 30. There is no determination of the Houſe of the right 
of election in the borough of Ivelcheſter ; yet, there, a legal 
ſettlement, (by which is clearly meant, a ſettlement under 13 and 
- 14 Car, II. cap. 12. and the ſubſequent acts on the ſubject,) is 
a neceſſary qualification pra, vol. iii, p. 74). But what 
ſeems to put this matter beyond a doubt, is this: In many cities 
and towns, which are counties in themſelves, the right of elec- / 
tion (depending upon uſage) is in the freeholders of 40 ſhillings 
a year. Is it poſſible ſeriouſly to believe, that this * of elec- 
tion exiſted before the ſtat. of 8 Hen. VI. cap. 7. by which a 
40 ſhillings freehold was made the qualification of voters for 
knights of the ſhire; or that it had any other origin than the 
analogy which was ſuppoſed to be between ſuch places and por- 
per counties, and a miſtaken notion founded thereon, that the 
ſtatute extended to them? I have ſhown elſewhere (77fra, 
Caſe of Southampton, Note (H)), that, in a return of 14 Hen. 
IV. not many years before the ſtatute of 8 Hen. VI. paſſed, the 
members for Briſtol, then become a county corporate, are de- 
nominated ** milires” Now, this right of election in coun- 
ties corporate, which muſt have had its commencement far with- 


D 3 in 


36 ” S198 $76 


in the time of memory, is recognized by the le giſlature 
itſelf, in the 4 3 19 Geo. II. 28. by Which N roviſi- 
ons of 18 Geo. II. 5 18, occaſional freeholders in 
counties at large, are extende * to cities and towns which are 
counties in themſelves, and ©* in which per ſans have a tight to 
4% vote, eletin N [to ſerve in arliament] or and 
6 in 12 of freehold lands tenements, or bereditamenti, 7 the 
«« yearly value of forty oillings,” 


THE 


1 


XXXIII. 


THE 
8 
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SOUTHAMP T ON. 


The Committee was choſen on Friday, the gth of Febru- 


ary, and conſiſted of the following Gentlemen : 
James Grenville, Jun. Eſq; Chair- ] Buckingham. 


man. 

ohn Adams, Eſq; 

ichard Benyon, Eſq; 

Thomas Dummer, Eſq; 

Sir John Palmer, Bart. 

Richard Hopkins, Eſq; 

Edward Phelips, Eſq; 

Aſsheton Curzon, Eſq; 

Benjamin Allen, Eſq; 

Ant Eyre, Eſq; 

Richard Combe, Eſq; . 

Iſaac Martin Rebow, Eſq; 

Edward Eliot, Eſq; 
Nouixkzs. 

Of the. Petitioners, 
Sir George Yonge, Bart. 
John Moreton, Eſq; 


PRTITION ERS. 


Certain Inhabitants of the Town of Southampton, in the In- 


Carmarthen. 
Peterborough, 
Wendover. 
Leiceſterſhire. 


Dartmouth. 


| domerſetſnire. 
| Clitheroe. 
> Bridgewater. 


| 

Boroughbrid 6 
Aldbcough,Soffolk, 
Cornwall. 


Honiton. 


J Wigan. 


tereſt of Lord Chartes Montagu. 
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Colcheſter. 


Sitting Member. 
John Fleming, Eſq; 
 CovunsstuL. 

For the Petitioners. 


Mr. Mansfield, Mr. Hardinge. 
For the Sitting Member. 
Mr. Lee, Mr. Elliot. 
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Ox: Saturday, the roth of — a Gn be- 
ing met, the petition was ready, and was as follows (A): 


cc 


cc 
cc 
cc 


«« To the Honourable the Commons of Great Britain in 
Parliament aſſembled. 


FThe humble petition of many of the inhabitants of the 
town of Southampton, having a right to vote at the 


election of burgeſſes to ſerve in Parliament for the ſaid 
town, on behal of themſelves and Mae. At 
„ Sheweth, , 
„That your petitioners beg: leave to n to this 
Honourable Houſe, that though the regulation and 
government of the ſaid town of Southampton is in 
the mayor and corporation, yet the right of election, or 
chooſing of dure to ſerve in Parliament for the ſaid 
town, is veſted in the inhabitants paying ſcot and lot. 
„That the Honourable Charles Montagu, commonly 
called Lord Charles Montagu, the Right Hon. Hans Stan- 
lay, and John Fleming, Eſq; offered themſelves can- 
didates at the laſt election of burgeſſes to repreſent ar 
« fai 
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* ſaid town in Parliament, and Mr. Stanley and Mr. 
« Fleming were returned as duly elected. 

That though the town of Southampton is governed 
« by a mayor, bailiffs, and burgeſſes, and has a ſheriff of 
„ jts own; and the ſheriff of Hampſhire, or county of 
« Southampton, has no office to execute within the ſaid 
town; yet it has been uſual, time immemorial, for per- 
« ſons having freeholds within the ſaid town to vote, in 
« right of ſuch freeholds, for knights of the ſhire or county 
« at large; and one battalion of the militia of Hampſhire, 
e or county at large, is annually trained and exerciſed with- 
in the town of Southampton, which ſeems to imply, that 
e the faid town is ſtill a part of the county at large, and 
not totally diſtinct or independent of the ſame. | 

« That the ſaid Mr. Fleming, when he offered him- 
«© ſelf a candidate, and at the time he was returned as a 
burgeſs to repreſent the ſaid town in Parliament, was 
« ſheriff of Hampſhire, or the county of Southampton; 
«© and your petitioners. are informed, that all ſheriffs are 
e diſabled from being elected, not only by an ancient 
e reſolution of this Honourable Houſe (1), but by the ex- 
« preſs letter of his Majeſty's moſt gracious writ or ſum- 
% mons directed to the ſheriffs ; in which your petition- 
e ers beg leave to obſerve are the following remarkable 
« words: © Willing, nevertheleſs, that neither you, nor any 
6 other ſheriff of this our ſaid kingdom, be in any wife 
elected.“ x | | 
«Your petitioners, therefore, think themſelves much 
« aggrieved, and apprehend that the ſaid election and re- 
« turn . (ſo far as reſpects the ſaid Mr, Fleming) is an 
© undue election and return, and flatter themſelves that 
the ſame will be deemed by this Honourable Houſe null 
and void; and humbly hope that the Honourable 
„Charles Montagu, commonly called Lord Charles 
« Montagu, will be permitted to fit in this Honourable 
* Houſe, as one of the hurgeſſes for the ſaid town of South- 
* ampton, in the room of the ſaid Mr. Fleming. 

«© Your petitioners, therefore, humbly” pray, that they 
* may be heard by their counſel, and have ſuch other 
relief in the premiſes as this Honourable Houſe ſhall 
think proper.“ 
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It was admitted that Mr. Fleming was ſheriff of Hamp- 
ſhire at the time of his election; that the town of 
Southampton is a county in itſelf; that there is a ſheriff of 
the town to whom the writ of election is ſent, and who, in 
conſequence of the writ, iffues his precept to the mayor and 
two bailiffs, they being the returning officers, according to 
the following reſolution of the Houle. 

3 April, 1735, Reſolved, ** That the mayor and bailiff; 
of the town, and county of the town, of Southampton, 
are the returning officers -(B) for the ſaid town and 
county (1).“ 

r The counſel for the petitioners informed the Com- 
mĩttee, that they did not mean to raiſe any quſtion con- 
cerning the right of election, and that they admitted that 
the majority of legal votes was in favour of Mr. Fleming. 

The laſt determination, therefore, was not read.—As, 
however, according to what was held, in the caſe of 
Petersfield (2), to be the regular practice, that ought to 
have been done, I have here inſerted it. 

17 March, 169 5-6, Reſolved, © That the out-living 
«© burgeſſes, as well as the burgeſſes inhabitants, and other 
« inhabitants, paying ſcot and lot, have a right to vote 
for electing members to ſerve in Parliament for the 
„ town, and county of the town, of Southampton (3).“ 

The counſel for the petitioners contended, 

That Mr. Fleming, having been ſheriff for Hamp- 
ſhire at the time of the election, was ineligible to ſerve in 
Parliament for the town of Southampton ; and that, under 
the circumſtances of the cafe, the votes given for him were 
thrown away, and that Lord Charles Montagu ought to be 
declared duly elected. 

i= The reader muſt have obferved already, that this caſe 
differs from that of Abingdon, and, as the event was alſo 
different, and the point concerning the eligibility of ſheriffs 
was, on this occaſion, very thoroughly inveſtigated, I 
think it neceſſary to ſtate the arguments uſed on both ſides 
of the queſtion at ſome length, although they were, in 
ganeral, built on the fame authorities and precedents, with 
thoſe reported in the hiftory of the caſe of 9 
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Journ. vol. xxii. p. 445, col. 1. p- 449+ col. 1. 
Supra, vol. iii. p. 6. 
Journ. vol. xi. p. 5 19. col. 1. 
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| CouNnSsEL for the petitioners, 

The clauſe of Nolumas,” in the parliamentary writ, 
ſeveral ſtatutes, and every precedent, from the reign of 
Edw. I. to the preſent time, concur in prov 
eſtabliſhing it to be law, that perſons holding the 
ſheriff, are ineligible to ſerve in Parliament. 


weighty evidence of what the law is, and this in the moſt 
explicit terms, excludes at! theriffs, The caſe of Payton 
(1) ſhows, that the were underſtood to be ineligible, in 
the reign of Edward I, The petition of the Commons, 
in the-1 3 Edw. III. proves, that their ſitting in Parliament, 


was then conſidered as an abuſe (C) (2), In thoſe days, 


the ſheriff was the ſervant and inſtrument of the Crown in 
opprefſing the ſubject. It was on that account that the 
Commons were ſo u that any who held that office, 
ſhould be elected to ſerve in Parliament; and from the 
petition juſt mentioned it has been well obſerved (3) that 
a preſymption ariſes, that what has been called an ordinance 


in the 46 of Edw. III. had the concurrence of all the 


branches of the legiſlature, and was therefore a ſlatute. It 
is indeed denominated an ordinance, but it appears, that it 
was accorded and affented to in full Parliament (4); and 
many old laws, which are unqueſtionably complete itatutes, 
are called ordinances (5). ” wr an ordinance, in full 
Parliament, differed from what was peculiarly termed a 
ſtatute, in this reſpect, that the former was a name for a 
declaratory, the other, for an enacting law. 


It would be tedious to mention the variety of ancient 


acts of Parliament, where the word ** ordains” is the only 
term employed in the enacting part, and this before, dur- 
ing, and after, the reign of Edward III. The ſtat. of 4 
Hen. IV. cap. 5, (which will be afterwards cited) begins 


thus: „ Item, it is ordained and affented.” The counſel 


on the other fide will not deny, that 7 Hen. IV. cap. 
| 15, IS 


(1) Supra, vol. i. p, 20S, 

(2) Supra, vol. i. p. 204. 

(3) Id. Note (B). p. 216. | 

(4) Appendix to Ruffhead's Edition of the Statutes, p. 
XIII. 

(5) Yide Preface to Ruffhead's Edition of the Statutes, p. 
3 xiii. for the ſuppoſed difference between ſtatutes and or- 
Inances, 


2 


As to the writ, there certainly cannot be ſuch ſtrong and 
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15, is an act of Parliament, becauſe it is conſidered by 
Lord Coke as having repealed that of 46 Edw. III. 
Yet, the ſtatute of 6 Hen. 6. cap. 4. recites, that, by 
that act of + Hen. 4. it was ordained” and eſtabliſhed,” 
&c.—23 Hen. VI. cap. q. is, in the body of the act, called, 
This ordinance.”—Nay, in one of the petitions' of 46 
Edw. III. which Sir Edward Coke, in the preface to his 30 
Report, cites as an act of Parliament, the prayer 1s, 
6 Þieite ordeiner per eſtatute.” What ſtronger evidence 
can be neceſſary to ſhow, that, at that time, ** ordinance” 
and ** fatut?” were convertible terms? Even ſo late as 23 
Hen. VIII. cap. 5, the enacting words are, ** ordained, 
<« eſtabliſhed, and enacted; and in 18 Eliz. cap. 10. 
« Re it explained, ordained, and enacted.” 

Sir Edward Coke gives it as his opinion, that, if the act 
of 46 Edw. III. had been a ſtatute paſſed with the authority 
of Parliament, „the fame had been abrogated by 5 Ric. 
II. ftat. 2. cap. 4. (D), and 7 Hen. Iv. cap. 15.;“ 
which, he ſays, are general laws, without any exception 
(1). But the truth is, thoſe two ſtatutes. could not 
operate a repeal of diſqualifications, created by previous 
acts of Parliament, or exiſting at common law. That 
could only be done by expreſs words, and there are none 
which can have that effect in either of them. Indeed, 
when it is conſidered, that Sir Edward Coke made his 
obſervations on the 46 Edw. III. with a view to his own 
caſe, little reliance will be had on his opinion, as it is well 
known, that in political queſtions, eſpecially where he him- 
ſelf was concerned, that great lawyer was but too apt to 
employ the eminent knowledge he poſſeſſed in the laws of 
his country, to pervert them to his own purpoſes, and thoſe 
of his party. 

About the 46th year of Edw. III. agreeably to the law 
then eſtabliſhed, the clauſe of Nolumus”* was introduced 
into the writ, and, except with ſome interruptions during 
that reign and the next, and at the beginning of the reign ot 
Henry IV, it has been continued invariably ever ſince. It 
was probably in compliance with the repeated and earneſt 
remonſtrances of the Commons, that this ſtep was taken; 
becauſe, it was reaſonable to ſuppaſe, that a conſtant check 
was thereby ſecured, Which would prevent any future at- 
tempts to in[ringe this part of the law. * 

ie 


(1) 4 Inft. p. 48. 
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The reluctance with which that arbitrary prince (Edw. 
III.) yielded to the defires of the people, on this head, ap- 


pears from his attempt to ſuppreſs, fo foon after it was 


tramed, this prohibitory clauſe ; an attempt, which, both 
he himſelf and his grandſons, Richard II. and Henry IV. 
(at leaſt, till the fourth year of his reign) carried into ex- 
ecution. — | | 

But, although the reaſon why the Commons, at that 
era, were ſo zealous to exclude ſheriffs from Parliament, 
was, probably, the influence which the Crown had over 
them; yet, the legal ground of their ineligibility was, that, 
from the nature of their office, and the duties annexed to it, 
many of which can only be performed by their perſonal at- 
tendance in their county, they were bound to conſtant re- 
ſidence there. This is particularly ſpecified in the act of 
46 Edw. III.; and, in the 4th year of Hen. IV. a par- 
ticular ſtatute was made, by which it is “ ordained and 
« afented, that every heriff' of England ball alide (1), in 


proper perſon, in his bailiwick, for the time that he {hall 


be ſuch officer (2) ;—and that the ſaid ſheriff be ſworn, 
« from time to time, to do the fame in ſpecial, amongſt 
« gther articles compriſed in the oath of the ſheriff (3).” 
In conſequence of this ſtatute, the following clauſe makes 
part of the oath of office, taken by every ſheriff, . Ve thall 
be dwelling, in your own proper perſon, within your 
„ bailiwick, for the time ye thall be in the ſame office 
« (except ye be otherwiſe licenced by the king) (4) (E)“. 
Being thus bound by oath to conſtant reſidence, | a ſheriff 
could not poſſibly, without perjury, leave his county to 
attend in Parliament ; and, as the duration of a ſhrievalty, 
in early times, generally ſurpaſſed that of a Parliament, the 
bath, in itſelf, amounted to an abſolute incapacitation. 
From what has been faid hitherto, it is very clear that, 
formerly, the offices of ſheriff and member of Parliament 
were incompatible, and that, by law, a ſheriff was 
neligible. But, if ſuch was the law, nothing but a poſitive 
ſtatute can ſince have altered it ; and whatever modern rea- 
ſons 


(1) The original words, ſo tranſlated, are, „Soit demurrant 
en propre perſone.“ | 67 
(2) 4 Hen, IV. cap. 5. 
(3) bid. | 
) Dalt. Office of Sheriff, p. 10. 
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ſons of expediency may now be difcovered againſt the 
3 of ſheriffs, however, it may be alledged, that 
the act of 4 Hen. IV, and the clauſe thereby introduced 


into the ſheriff's dath, are now ſeldom enforced or com- 


plied with (E), ſtill it muſt be admitted, that thoſe reaſons, 
though they may influence the legiſlature to change, cannot, 
and ought not, to induce a court of juſtice to-over-rule, the 
actual ſubſiſting law of the land. 

So little doubt was, for a long courſe of years, entertain. 
ed on this ſubject, that na inſtances can be found of any 
ſheriff's fitting in Parliament from the time of Edw. III. 
down to the reigns of Hen. VIII. and Queen Elizabeth 
and it appears that thoſe which happened in their reigns 
were caſes of perſons who were made ſheriffs after they had 
been choſen to Parliament (1). Now, to be ſure, neither 
the words of the act of 46 Edw. III. nor thoſe of the M. 


* lumus extend to them, though the intention muſt have 


been to exclude all ſheriffs. 

As to the diſtinction fuggeſted by Sir Simon D'Exes, 
and which has ſerved very much to embarraſs this matter, 
viz. that the prohibition only affects ſheriffs choſen within 
their own bailiwics, there is not the ſmalleſt foundation for 
it, either in the ſtatute and writ, or in reafon and precedent, 
On the contrary, every precedent where the point has been 
brought to a deciſion, is, without one exception, from the 
caſe of Sir A. Nowel, down to that of Abingdon, againſt the 
eligibility of ſheriffs in general. The hiſtory of the caſe of 
Sir Edward Coke is well known. He, together with Si 
Thomas Wentworth, Sir Francis Seymour, Sir Ro- 
bert Philips, Sir Guy Palmes, Mr. Edward Alford, 
and Sir William Fleetwood, being able and diſtinguiſtied 
oppoſers of the arbitrary attempts of the Crown, were ap- 
pointed ſheriffs, with the expreſs intention of diſqualifying 
them from being choſen to Parliament (2). The motive 
here was highly tyrannical, yet, ſo ſtrong was the rang. 
in thoſe days, of the generat ineligibility of ſheriffs, that of 
the ſeven, only Sir Edward Coke (who, according to the 
expreſſion uſed at the time, was made the ſcape-goat) at- 

tempted 


(1) Littleton's Rep. p. 329. But Sir W. Covert was fir 
appointed ſheriff, and then elected to Parliament. 
(2) Strafford's Letters, vol, ii. p. 29. 
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tempted to come into Parliament. And what was the con- 
ſequence of his election? It was complained of, and, 
though there was not time for a deciſion, he was treated by 
the Houſe as merely a member de facto, and abſtained from 
atttending (1). 

The point had been folemnly determined a few years be- 
fore, in the caſe of Si: George Selby (2), as thoſe of Longe, 
Hatcher, and that of Abingdon, have confirmed the doc- 
trine which now cannot be overturned by any thing but an 
act of Parliament. 


Counstt for the ſitting member. 


It is not, neither can it be, denied that a writ, merely as 
ſuch, has no compulſive force, and that it muſt owe its vali- 
dity to poſitive law. The prohibitory clauſe, therefore, in 
the writ of election, if it has the force aſcribed to it, muſt 
derive it either from the common law, or from an act of 
Parliament. The counſel for the 1 have taken 
both theſe grounds, and, in the firſt place, they contend, 
that it is founded on what they call a ſtatute of 46 Edw. III. 
That this, however, is not a ſtatute muſt be inferred, both 
from the authority of the greateſt lawyers who have treated 
on the ſubject, and from an examination of the act itſelf, 
Sir Edward Coke lays it down, in two different paſſages of 
his Fourth Inſtitute, that it is not a ſtatute (3). Lord 


Keeper Littleton is of the ſame opinion, in his report of 


Longe's caſe in the Star-chamber, 5 Car. I. and he particu- 
larly proves the difference between ordinances and ſtatutes 
from ſeveral inſtances, where, by ſubſequent laws, what 
were at firſt only ordinances, were afterwards made ſtatutes. 
1 Ric. II. cap. 5. 2 Ric. II. cap. 7. 34 Edw. I.— 
28 Edw, III. 11, 16, and 3 Ric. li. (4) Sir 2 
ode 


(1) Littleton's Rep. p. 340. 

(2) Supra, vol. ii. p. 219. 

(3) 4 Inſt. p. oy 48. 

(4) Yide Littlet. Rep. 328, 329. I cannot find the paſſages 
he refers to in 34 Edw. I. and 28 Edw. III. 11. and 16, and 3 
Ric. II., in the ſtatute-book. Inſtead of 28 Edw. III. 11 and 
66, we probably ſhould read 28 Edw. III. cap. 13, as that ſta- 
tute is in point to the preſent purpoſe. Vide Whitel. Comm. 
vol. ii. p. 368. 
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firode Whitclock tells us, that, in Sir Edward Coke's caſe, 
ir ſeemed to be agreed that the ordinance of 46 Edw. III. 
was not made on the petition of the Commons, but was 
an act of the King and Lords only, and that it therefore 
hath not the force of law, and he adds, “ that it was left as 
2 clear truth, that neither this, nor any other ordinance, is 
the ſame thing with an act of Parliament, or has the ſame 
force of law in it (1).” 

This diſtinguiſhed parliamentary lawyer alſo mentions in- 
ſtances where ordinances have, by ſucceeding laws, been 
made ſtatutes. It is ſaid, Sir Edward Coke's opinion on 
this ſubject, is to be miſtruſted, becauſe he was, in ſome 
meaſure, ſpeaking of his own cauſe; but this objection will 
not lie to the ſentiments of the other two, who had no par- 
ticular intereſt in the queſtion (F). 

If we now proceed to. examine the ordinance itſelf, we 
ſhall find it deſtitute of the eſſentials of an act of Parliament. 
It is not entered on the ſtatute-roll (2), and, in the Parlia- 
ment-roll, it is manifeſtly diſtinguiſhed from the petitions 
and anſwers, which was the form of acts of Parliament at 
that time; nor is there any appearance of its having had the 
concurrence of the three eſtates; and that is, and always was, 
neceſſary to every ſtatute (3). 5 

If this had been an act of Parliament, the prohibition a- 
gainſt lawyers contained in it would be equally valid with 
that againſt ſheriffs ; but ſince the Parliamentum indoctum of 
Hen. IV. to this day, it never has been contended, that 
lawyers are incapable of ſitting in the Houſe of Commons. 
The order in the reign of Jac. I. that the Attorney Gene- 
ral ſhould never fit in the Houſe, as well as the proceedings 
on that occaſion, ſhow that it was the ſenſe of the Houſe 
itſelf that lawyers in general might be legally choſen; o- 
therwiſe ſuch a ſpecial order againſt the Attorney General, 
would have been unneceflary (4). | ; | 

If after all, it ſhould, for argument's ſake, be admitted, 
that the ordinance in queſtion was ſtatute, we have ſtill the 
concurring opinions of Sir Edward Coke and Littleton, 

| that 


(1) Whitelock, vol. ii. p. 359, 368. 
(2) Ruffh. Append. p. 43. Note (a). 
(3) Prince's Caſe, 8 Rep. p. 20. (G). 
(4) Supra, vol. 1. Note (I), p. 218. 
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that it was repealed by the two ſtatutes of 5 Rich. II. and 
7 Hen. IV. (1). Nay, if it were even to be granted for a 
moment, that it is not only a ſtatute, but a ſtatute ſtill in 
force, it yet would not affect the preſent caſe; for the pro- 
hibition it contains is only againſt the election of ſheriffs to 
be knights of the ſhire. Although Southampton is certain- 
ly a county in itſelf, it will not be contended, that its 
members are knights of the ſhire. They are not choſen 


by 40 ſhillings freeholders, as all knights of the ſhire 


are, and have been, ever ſince the-reign of Hen. VI. 
They are exprelsly called, Burgeſſes,” both in the writ 
to the ſheriff, and in the precept which he iſſues to the re- 
turning officer, for their election; and, in this reſpect, name- 
ly, of being choſen. by precept, they reſemble the repreſenta- 
tives of common boroughs more than the members for other 
counties corporate do. | 

If we now take into conſideration the arguments brought 
to prove, that ſheriffs were ineligible at common law, it will 
de found to be a taſk of no great difficulty to refute them. 

The caſe of Warwickſhire, in the reign of Edward I. is re- 
lied on. But the writs on that occaiion, and all the pro- 
ceedings attending them, were, according to our preſent 
ideas of the conſtitution, -ſo anomalous and illegal, that no 
legal inferences can be drawn from them. The Parliament 
ſummoned by thoſe writs was to be choſen not by the 
people, but the King. The return made by Payton, was 
the act of the ſheriff himſelf, who was defirous of being ex- 
cuſed from ſerving in what was, in thoſe days, an expen- 
five and burthenſome office. After all, that caſe can 
only be a precedent againſt the election of ſheriffs for 
counties. 7 

If the ineligibility of ſheriffs had exiſted at common law, 
why is there is no inſtance of the Nolumus” before the 
ordinance of Edw. III.? There is ſomething ambiguous 
in an expreſſion of Whitelock, which might, on a curſory 
reading, ſeem to imply, that ſuch a clauſe was inſerted in the 
writs nnmediately after the petition of 13 Edw. III. (C); 
and even that would not ſhow the diſqualification to have 
been part of the common law;) but, in truth, he does not 

Vol. IV. — mean 


(1) Co. 4. Inſt. p. 10. 48. Littlet. Rey. p. 329. 
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mean any ſuch thing; and Littleton expreſsly tells us, that 
the firſt inſtance of a writ containing the. Nolumus,” was 


in 47 Edw. III. 


he hiſtory of the clauſe of Nolumus” is given us, 
both by Littleton and Whitelock. In the 47 Edw. III. as 
has been juſt mentioned, it was firſt introduced, and then 
it was omitted in the writs to the Cinque Ports. 49 Edw. 
III. it is in all the writs, except that for Briſtol (5. 0 


- Edw. III. in all. 1 Rich. II. omitted again in the writ for 


Briſtol. After 1 Rich. II. it was inſerted in that writ as 
well as in all the others, and ſo continued from the 1 to 
the 12th year of his reign. Before 12 Rich. II. it contain- 
ed ſome words not now employed, which were in that year 
laid aſide, the form then being exactly the ſame as at this 
day. So it continued till 5 Hen. IV. when it was made to 
exclude lawyers as well as ſheriffs, the Parliament then 
choſen having been on that account ſtigmatized by the law- 
yers with the nick-name of Parliamentum indoctum, or, 
„The lack-learning Parliament.” In 7 Hen. IV. in con- 

ſequence of a petition of the Commons, it was enacted, 

That elections ſhould be proceeded to freely and indiffe- 

© rently, notwithſtanding any requeſt or commandment to the 

„ contrary (1).” Accordingiy, the Nolumus” was o- 

mitted in the writs the very next year, which ſhews clearly, 

that it was that prohibition which was particularly meant by 

the words reque/?”” and commandment.” It was not 

reſumed till * hm. IV. From that time, till the preſent, 

it has been always inſerted, though with ſome exceptions as 

to the Cinque Ports and Calais, which had a writ to retum 

members in the reign of Hen. VIII. (2). As then it is evi- 

dent, that the Nolumus” was laid aſide in 8 Hen. IV. in 

conſequence of the ſtatute of the preceding year, we mult 

infer, that it became from thenceforward, at leaſt, illegal; 
and this being ſo, it neceſſarily follows, that it never could 

be legally reſumed; or, being de facto reſumed, could be of 

no force without a ſubſequent ſtatute for that purpoſe. Here 

Lord Coke's doctrine applies with great weight: If, 

ſays he, “original writs, at the common law, can receive 

ce no 


(1) 7 Hen. IV. cap. 15. | 
(2) Jide Whitel. vol ii. p. 357. 359; and Littl. Rep. 328, 
with the rolls of Parliament there cited. 


( 
( 
( 
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« no alteration or addition, but by act of Parliament, « 


« multo fortiori, the writs for the ſummons of the higheſt 


« court of Parliament, can receive no alteration or additi- 
« on, but by act of Parliament (1)“ No ſtatute can be 
produced to authorize the revival of the Nolumus” in 
14 Hen. IV. and the continuance of it ever fince. It is 
therefore illegal, and of no force. 
which it came, in fact, to be renewed was moſt probably, as 
Littleton has conjectured, that the clerk who was to make 
out the writs, having an old precedent before him contain- 
ing the prohibitory' clauſe, copied the whole, verbatim (2). 
His error has been tranſmitted to our time, in conſequence of 
the eſtabliſhed routine of office, 

The counſel for the petitioners, after endeavouring to 
prove that the ary” Any of ſheriffs is part both of the anci- 
ent common and ſtatute law, have recourſe, in order to con- 
firm their doctrine, to topics of convenience and expedien- 
cy drawn from early times. The danger of -partiality and 
influences which was ſo much inſiſted on in the caſe of A- 
bingdon, does not apply here; becauſe the ſitting member 
did not return himſelf, but was elected for a county entirely 
independent of his bailiwick. It is faid that it is the duty 
of a ſheriff to reſide in his county during the whole time of 
his ſhrievalty, and that, conſequently, the offices of a ſhe- 
riff and member of Parliament are incompatible ;—that a 
ſheriff is, by his oath, founded on a ſtatute of Hen. IV. 
obliged to conſtant reſidence. To this it may be anſwer- 
ed, that the oath is never taken (E), and that, if the two 
offices were by law incompatible, a perſon who, being in 
Parliament, ſhould be made ſheriff, muſt vacate his ſeat ; 
but it is admitted, and can be proved by a thouſand in- 
ſtances (3), that perſons already members, having been 
appointed ſheriffs, have pair wes: to fit, and have had leave 
given them by the Houſe to go into the country to attend 
their duty. The argument, that a ſheriff cannot do the 
duties of his office, and alſo attend in the Houſe -of Com- 
mons, is of very little weight as things are now eſtabliſhed, 
ſince he is only ſheriff for one ſeventh part of the cars” 

2 | 0 


(1) 4 Inſt. p. 10. 
(2) Littl. Rep. p-. 329» 
(3) Vide infra. 


The manner in 
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of a Parliament. Indeed, the ſame argument bears much 
more ſtrongly againſt the eligibility of officers in the army 
during a war, and of miniſters in foreign countries: Vet it 
will not be maintained, that either officers or ambaſſadors 
are ineligible. Surely, if any arguments ab inconvenienti are 
to weigh in this queſtion, the danger to the conſtitution, if 
the King were to have it in his power to exclude fifty-two of 
the principal friends to the intereſts of the people from the 
Houſe of Commons, by appointing them ſheriffs on the eve 
of a general election, is of much more ſerious conſideration, 
than any diſadvantage that can be ſuggeſted as a conſequence 
of the eligibility of ſheriffs (I). 

It now only remains to conſider the ſeries of caſes, and 
ſee how far they affect the general doctrine, or the particular 
queſtion now before the Committee.--- The cleareſt method 
of doing this will be to arrange them in the order of time as 
they happened. | 

8 Hen. IV. Sir John de Bartly's eldeſt ſon was knight 
of the ſhire, and ſheriff at the ſame time; but had been ap- 
pointed ſheriff after his election to Parliament (1). 

34 and 35 Hen. VIII. Sir Edward North was, at one 
and the ſame time, knight of the ſhire and ſheriff for the 
county of Cambridge. This is proved 2 a very curious 
ſtatute of 34 and 35 Hen. VIII. cap. 24. (K) (2). 

27 Eliz. 4 Dec. 1584. © Leave to Edward Leigh, Eſq; 
knight for the county of Stafford, and, * fince that time, 
*« choten ſheriff for that county, to abſent himſelf in and 
© about his neceſſary charge and ſervice in the office of ſhe- 
« riffwick (3).“ 

27 Eliz. 23 Feb. 1584-6, *© Sir Edward Dymock, being 
<< ſheriff of the county of Lincoln, was licenſed by the 
* Houle to depart into the country for the ſervice of her 
«© Majeſty in the charge of his faid office (4) (L).“ 

31 Eliz. 1588-9.“ Saintpole, Eſq; one of the 
„knights in Parliament for the county of Lincoln, being 


< alſo ſheriff for the ſaid county of Lincoln at this preſent 
(e time, 


(1) Littlet. Rep. p. 329. from 8 Hen. IV. Rot. clauſ. M. 6. 
and M. 22. 

(2) Litt. loc. cit. 

(3) D'Ewes, p. 335. col. 2. 
(4) Lem, p. 355. col. 1. 
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« time, had licence by the Houſe to depart into the coun 


e about the attendance of his ſaid office of ſheriffwick (50 | 


664 M).“ 0 | 
J Eliz. 1592. Sir Walter Covert, being firſt ſheriff of 


Suſſex, was returned burgeſs for Petersfield in Hamp- 


ſhire (2). 
caſe (N). ji 

In the ſame year Sir George Nin was ſheriff and knight 
of the ſhire (3) (N). 


. 


This is exactly in point to the preſent 


29 Eliz. 1597. Bernard Greenvil, high ſheriff of Corn- 


wall, was member for Bodmin in that county (4). 
43 Eliz. 1601, Sir Andrew Nowell, being ſheriff of 


Rutlandſhire, was choſen and returned himſelf, one of the 


members for that county. This being moved in the Houſe, 
it was unanimouſly reſolved, (4 Nov. 1601.) that the re- 
turn was void, and that a new warrant ſhould be ſent forth 
(5). ——Both D' Ewes and Littleton, obſerving on this 
caſe, conſider the principle of the determination to have been 
the abſurdity-of a man's returning himſelf, and, on that 
ground, D*Ewes reconciles it with the caſe of Saintpole. 
The motion and' reſolution, as appears from D*Ewes, were 
only concerning the return; and Littleton emphatically ob- 
ſerves that nothing was ſaid of the election (6). D'Ewes 
indeed conjectures, alſo, that Saintpole was choſen to Parlia- 
ment before he was made ſheriff, but he only gives this as 
matter of conjecture (M). 

43 Eliz. 2 Dec. 1601. Peter Frecheville, Eſq; return- 
ed into this preſent Parliament for one of the knights for 


{ © the county of Derby, for that he 7s choſen ſheriff of the 


county, and other his neceſſary affairs, is licenſed by Mr. 
Speaker to depart home (7).“ 

12 Jac, I, 1614. Sir George Selby, hereditary ſheriff of 
the — * Durham, was returned knight of the ſhire for 
Northumberland. Upon a petition againſt him, the Houſe 


determined that he was ineligible, and a new writ =_ _ 
ered, 


(1) D'Ewes, p. 436. col. 2. 
(2) Littl. Rep. p. 329. (3) Bid. 
(4) Br, Will. Not. Parl. vol, ii. p. 64. 
(5) D'Ewes, p. 624, 625. 

(6) Litt. voc. cit. 

(7) D'Ewes, p. 665. col. 1. 
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dered (1).— This is the caſe of a ſheriff of one county, be- 
ing holden ineligible for another county. It happened in 
bad times, is the _ decifion of the ſort, and was contra- 
dicted by that of Sir Edward Coke, which happened a few 
years afterwards. 1 56 a Fr r wiv 
I Car. I. 1625-6. Sir Edward Coke, having been ap- 
pointed ſheriff for the purpoſes mentioned by the counſel on 
the other ſide, was, notwithſtanding, choſen and returned 
one of the knights of the ſhire for Norfolk ; and -although, 
at the deſire of the King that he ſhould be removed, the mat- 
ter was referred to the Committee of privileges; yet, when 
they made their report, they delivered no opinion againſt his 
eligibility (2) (O); and there is an order of the Houſe that 
he ſhould have privilege of Parliament in a ſuit in Chancery 
on the gth of June following (3), only five days before the 
diſſolution of the Parliament; which ſhews that he was 
conſidered, to the laſt, as a member. As to the words 4: 
facto in the entry, they probably were merely employed 
with a view not to 52m - 22 In ſhort, this _ of 
Sir Edward Coke is equal to a determination, and is 
conſidered as ſuch, not only in the Fourth Inſtitute, 
but by Whitelock, Littleton, and Mr. Juſtice Black- 
one (4) | | 
3 Car. I. 1628. Walter Longe was ſheriff of Wiltſhire 
when he was returned, and fat, for the city of Bath in So- 
merſetthire (5); but, an information being filed againſt him 
in the Star-chamber, for attending- in Parliament and not 
reſiding in his county, contrary to his oath, and the ſtatute 
of 4 Hen. IV. (6), he was, by a ſentence of that court, 
fined 2000 marks, and ordered to be impriſoned in the 
Tower, during the King's pleaſure, and until he ſhould 
make his humble acknowledgment and ſubmiſſion in the 
court of Star-chamber, and to- the King (7): This cale 
| 768 FRONT 


. (1) Journ. vol. i. p. 457. col. 2. p. 458. col. 1. Whitel. vol. 
ii. p. 369. | 

(2) Journ. vol. i. p. 825. col. 1. 27 Feb. 1625-6. 

(3) 1bid. p. 869. col. 2. | | 

(4) Blackſt. Comm. vol. i. p. 175. 4to Ed. 

(5) Lartl. Rep. p. 326. Br. Will. vol. i. p. 223. 

(6) Supra, p. 45 8 | | 

(7) Jide Parl. Hift. vol. viii. p. 381. where the information 
and judgment are ſet forth at large. ? 
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is cited as an authority on the other fide. But on a mo- 
ment's conſideration, it will be ſeen to be nothing leſs, It 
appears, from a great variety of authorities; that Longe fat 
during all the ſhort Parliament of 3 Car. I. without any 
objection being made in the Houſe of Commons ;——the 


only judicature entitled to judge of the legality of his 


election; and the Houſe afterwards ſhowed that they 
conſidered the proceedings againſt him, in the Star-cham- 
ber, as oppreſſive, and againſt law, by the following reſo- 
lution. | | | 

18 Jan. 1646-7. Reſolved, ** That Mr. Walter Longe 
« ſhall have the ſum of 5000/7. paid unto him, for the 


damages, ſufferings, loſſes, and impriſonments, ſuſ-. 
e tained and undergone by him, for his ſervice done to 


„the Commonwealth, in the Parliament of Tertio Ca- 
«rol; (1) 

We may, therefore, with greater juſtice infer, when all 
the circumſtances relative to Longe are taken together, that 
his caſe ſtrongly favours the- eligibility of ſheriffs for bo- 
roughs out of their counties; although it muſt be owned 
that it does not furniſh a direct parliamentary deciſion one 
way or the other, | g 

fn the debate on Hatcher's caſe, it was mentioned by Mr. 
Powle, that Serjeant Croke's brother had ſerved in the long 
Parliament for a borough in Oxfordſhire, when ſheriff of that 
county; and in this he was not contradicted by the Serjeant, 
who was preſent, and ſpoke in the debate, againſt Mr. Hat- 
cher (2) (P). | | 


1660. Mr. Oakley, having been made ſheriff of Shrop-, 


ſhire, during the Parliament of the Interregnum, was cho- 
ſen for Biſhop's-Caſtle, in his own county, and fat without 
diſpute (3). | 

1677. Mr. Hatcher, ſheriff of Lincolnſhire, on a va- 
cancy for the borough of Stamford, in that county, offered 
himſelf a candidate, and had a majority of yotes ; but pro- 
bably from an idea that a ſheriff could not return himſelf, 
he made a return of H. Nowell, Eſq; the other — 

‚ an 


(1) Journ. vol. v. p. 55. col. 2. 

(2) A. Grey's Debates, vol. iv. p. 316. 

(3) Grey, loc. cit. p. 317. Br. Will. Not. Parl. vol. 1. p. 
292. 
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and then preſented a petition to the Committee of elections : 
deſiring to be received to his ſeat, in the room of Nowell. 
This occaſioned a debate in the Houſe, and, on the queſ- 
tion, the petition was rejected, becauſe he was thought to 
be concluded by his own return of another perſon. (1). 
This is the great caſe, which was ſo-much relied on, laſt 
year, in the Abingdon cauſe ; but, though it might be in 
point on that, it certainly is not on the preſent occaſion, as 
will be ſhewn e . | | 
1710. 5 Dec. Mr. Harpur, ſheriff of Derbyſhire, hay- 
ing been returned for the borough of Derby, a petition was 
reſented complaining of his election, on the ground of the 
incapacity of ſheriffs (2), The petition was afterwards 
withdrawn (3). "I 
1727. Charles Bathurſt, Eſq; and Sir M. Wyvill, be- 
ing returned members for Richmond in Vorkſhire, a pe- 
tition was preſented againſt them, by the two unſucceſsful 
candidates; in which it was mentioned, that Bathurſt Was 
ſheriff. Vet, though the two petitioners were declared duly 
elected, the determination went entirely on a point-concern- 
ing the right of election, and there was no queſtion made as 
to the eligibility of a ſheriff (4). - | 
1766. On a vacancy for the city of Wells, in the county 
of Somerſet, occaſioned by the Lord Digby's being called 
up to the Houſe of Peers (5), Mr. Child and Mr. Peter 
Taylor, ſenior, were candidates. There were two re- 
turns; one by the ſenior maſter of the borough, to whom 
the ſheriff (who was Mr. Taylor's ſon) had delivered the 
precept. By this, Taylor was returned. The * who 
was the legal returning officer, made a return in favour of 
Mr. Child, and tendered it to the ſheriff, who refuſed to 
receive it. On-this, the mayor petitioned the Houſe (6), 
and his return was ordered to be filed in place of the other, 
with leave, however, to Mr. Taylor, and the electors, to 
| complain 


(1) Journ. vol. ix. p. 407. col. 1. 

(2) bid. vol. xvi. p. 419. col. 1. 

(3) Bid. 19 Feb. 1710-11. p. 507. col. 1. 

(4) 1bid. vol. xxi. p. 25, 26. 72. col. 2. 78. col. 1, 2. 86. 
col. 1. 

(5) hid. vol. Xxx. p. 439. 17 Dec. 1765. 

(6) Id. vol. p. 456. 15 Jan. 1766. 
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complain of- the election, within a fortnight (1). Accord 
ingly, two petitions were preſented, complaining of the 


election of Mr. Child, and in both it was 22 alleged, 
that Mr. Child had been declared duly elected, to 


the tenor of the writ, _ then the acknowledged ſberiſf 
he general point was, on that 


« of Warwickſhire (2.).” 
occaſion, very fully argued, by the counſel for Mr. Tay- 
lor; but they found the opinion of the Houſe ſo very 
clear againſt them, that it was thought adviſeable to with- 
draw the petitions, before there was any expreſs deciſi- 


on (3) (Q. 
1775. Ile laſt caſe happened laſt year, vix. The Caſe 


of Abingdon, when Mr. Mayor, ſheriff of Berkſhire, be- 


ing choſen and returned for Abingdon, a borough within his 
own county, the Committee determined, that his election 
was void (4). | 

The caſes which have been juſt mentioned may all be re- 
duced under five different heads, or claſſes of ſheriffs ; viz. 


1. Perſons made ſheriffs after they were returned to Parlia- 


ment. 2. Sheriffs choſen knights for their own ſhires. 3. 
Sheriffs choſen for boroughs within their juriſdiction. 4. 
Sheriffs of one county choſen for another. 5. Sheriffs cho- 
ſen for boroughs without their juriſdiction. 


Now, as to the firſt claſs, as it is admitted, and, indeed, 
irrefiſtibly proved, that they are capable of continuing to fit 
in Parliament, it follows, that the two offices are compati- 


ble; and therefore all reaſoning to the contrary is of no a- 


vail. Sir A. Nowell's caſe is a deciſion againſt the eligibili- 


ty of ſheriffs to repreſent their own counties, (which is the 
2d claſs). and there is no poſitive deciſion the other way. 


The caſes of Mr. Hatcher, and of Abingdon, are perhaps . 
direct dererminations againſt the eligibility of perſons in the 


eg and, although there are, among the foregoing in- 


ces, ſeveral, of perſons who were in this predicament, 


and continued to ſit, even after being petitioned gry yet, 
ſeeing there is no poſitive determination in their favour, we 


_ 
(1) Journ. vol. xxx. p. 466. 20 Jan. 1766. ide ſupra, vol. i. 


Caſe of Morpeth, p. 77. 
(2) bid. p. = 31 Jan. 1766, 
(3) Bid. p. 601. 24 Feb. 1766. 
(4) Supra, vol. i. p. 214. 
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may allow it to be law, that ſheriffs cannot be choſen for 
boroughs within their juriſdiction. But the ineligibility of 
the two laſt- mentioned claſſes, (viz. 2d and 3d) may, and 
ſeems to, reſt on grounds of general law, independent of the 
„ Nolumus” inthe writ, and the ordinance of 46 Edw. III. 
viz. the incongruity of a perſon's returning himſelf, and the 
inexpediency of a theriff's being capable of repreſenting his 
own county. The yth claſs are eligible, according to Sir 
Edward Coke's caſe. If the caſe of Sir George Selby is to 
be the rule, they are not; and that caſe, to be ſure, is conſo- 
nant to the ordinance. But the preſent ſitting member falls 
under the 5th claſs, and there is not to be found, either a- 
mong the precedents which have been ſtated, or in any au- 
thor, an inſtance where a ſheriff, choſen for a borough out 
of his juriſdiction, has been determined, or held, to be un- 
duly elected, or incapable of retaining his ſeat. The ordi- 
nance of 46 Edw. III. if we were to allow it all the weight 
of an act of Parliament, does not affect this claſs; and, al- 
though there is no poſitive decifion in their favour, yet the 
cafes where they have been allowed to fit, when complained 
of, have, if oppoſed to nothing, the authority of deciſion.— 
The caſe of Wells, particularly, may be reckoned an ad- 
judged caſe, fince (as was hinted before) it is well known, 
that the objection to Mr. Child was very ſtrongly argued at 
the bar, and was only. given up, becauſe the ſenſe of the 
Houſe was manifeſtly againſt it. 

As, therefore, it is the opinion of the beſt parliamentary 
lawyers, and of ſuch as could have no intereſt in the queſti- 
on, particularly a late learned and elegant author (1), that 
ſheriffs are eligible without their JuriſtiQions; As the 
46 Edw. III. the only poſſible legal foundation for the 
% Nolumus,” (which, where it exceeds the prohibition in 
that ordinance, can have no claim to any authority) extends 
only to members for counties; As there is no caſe where 
a ſheriff, choſen a burgeſs out of his own county, has, on 
that account, been removed from the Houſe ;— As there 
are, on the contrary, many inſtances where ſheriffs ſo elect- 
ed have fat, even though objected to ;——And, as all diſa- 
bilities are to be conſtrued ſtrictly The Committee, for 
all thoſe reaſons, and their force is much increaſed by the 

| danger 


(1) Blackſt. Comm. vol. i. p. 175. 4te. Ed. 
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of augmenting the influence of the Crown, will not 
think that they can, or ought to deprive the preſent ſitting 
member of his ſeat as a burgeſs for Southampton, becauſe, at 
the time of his election, he was ſheriff of the diſtinct and in- 
dependent county of Hampſhire, 


Co VUNSEL for the petitioners, in reply. 


The general point contended for on the part of the peti- 
tioners is, That a ſheriff is not eligible for any county or 
«borough ;”? and, notwithſtanding what has been urged 
on the other ſide, this doctrine, on a fair review of the ar- 
guments ariſing from the writ, from the ſtatutes, from the 
authority of writers on the ſubject, and from the cafes, muſt 
ſtand its ground, and ought to be confirmed by the determi- 
nation in this cauſe. _. | 

The writ does not make the law.——Agreed. But a 
clauſe, which has exiſted in the writ almoſt ever fince the 
Parliament itſelf has exiſted in its preſent form, is certainly 
the moſt ſatisfactory evidence of the law. The petition in 
13 Edw. III. proves that the Nolumus” does not de- 
pend on the act of the 46th of that King; and that it de- 
rived its origin from the people (C). Its authority is con- 
firmed by 4 Hen. IV. cap. 5. which ſtatute remains in 
force to this day. It has been already obſerved that Parlia- 
ments, in thoſe days, were generally of much ſhorter durati- 
on than the annual office o ſheriff. Conſequently, at that: 
period, there was the utmoſt propriety in excluding from 
Parliament perſons who without breach of their oaths (E), 
could never once take their ſeats. 

If we were to admit that the“ Nelumus was firſt in- 
troduced by the act of 46 Edw. III. ſuch admiſſion would 
not derogate from its authority, ſince that is moſt un- 
doubtedly a ſtatute. It has been ſhown that nothing is ſo 
common in the old acts of Parliament as to call ſtatutes 
<* ordinances.” The very word uſed in the writ itſelf for 
« enaQt” is ordinare.” Prynne clearly refutes Lord 


Coke's diſtinction, and mentions above an hundred printed 


ſtatutes which uſe the names of acts“ and ordinances” 
indiſcriminately, or elſe couple the words act“ and © or- 
dinance” together, as ſynonimous expreſſions. - He parti- 
cularly ſays that this of 46 Edw. III. “was an a& and 

«« ordinance 
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_— NSE KXXHI. - 
„ .ordinance of Parliament, which are both one in law and 
obligation (1)“ 404 

+ The words of 46 Edw. III. ſhow that the reaſon for in- 
capacitating ſheriffs was general, and applied equally to 
thoſe choſen for boroughs, as well as counties, or out of, 
as well as in, their juriſdiction; and the Nolumus” ex- 
plicitly prohibits the election of any ſheriff whatſoever, If 
the reaſon. of the incapacity of a ſheriff to ſerve for his own 
county had' only been, that a man muſt not return himſelf, 
why did not the prohibition run, Nolumus autem quod tu 
aligualiter ſis eleftus* without the addition of . nec 
aliguis alius vicecomes dicti regni noftri.” | 

But it is faid that, ſuppoſing 46 Edw. III. to be a 
ſtatute, it is repealed by the two ſubſequent acts of Ric. 
II. and Hen. IV. On a peruſal, however, of thoſe acts, it 
is manifeſt that they have not the ſmalleſt relation to the 
preſent ſubject. That of 5 Ric. IT. was only,made to com- 
pel the attendance in Parliament of “ every one to whom it 
belongeth, and to prevent ſheriffs, in future, from 
leaving out of their returns cities, and boroughs, entitled, 
or bound, to ſend members; an abuſe which ſeems to 
have been very prevalent about that time (2). The ſtatute 
of Hen. IV. cap. 15. inſtead of annulling the prohibition 
againſt ſheriffs, rather affords a very ſtrong argument in 
ſupport of it, for it recites that ſheriffs had made elections 
* contrary to the form of the writ.“ The object there- 
fore was to re- eſtabliſi the authority of the writ. The 
paſſage relied on by the counſel for the ſitting member is 
this: In full county they ſhall proceed to the election 
freely and indifferently, ' notwith/tanding any Foggy or 
* commandment to the contrary.” But theſe words can, 
only be applied to the interference and influence of the 
' fervants of the Crown, by means of letters and private ſoli- 
citation. It is very obſervable, . that the "ſtatute in queſtion 
introduced 2 new clauſe into the writ; and that, in order 
to do fo, the legiſlature thought it neceſſary to preſcribe 
the very words to be employed. When they were fo ex- 
tremely exact with regard to a new clauſe, can we ſup- 
poſe that they would not have been equally exact * ex- 

| plicit, 


(i) Pryn. Animadv. p. 13. EN 
2) Vice jutra, vol. j. p. 35 Note (D). 
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plicit, if they had meant to enact that a former clauſe 
ſhould be expunged ? 

When, therefore, it is conſidered, that Lord Coke, and 
Whitelock (as far as the latter gives any opinion of his own 
in favour of the eligbility- of ſheriffs), mention theſe two 
ſtatutes as repealing that of Edw. III. the force of every 
thing elſe advanced by them on the ſubject muſt be much 
weakened in the mind of every impartial reaſoner. The 
former, beſides his being particularly biaſſed on this queſti- 
on, has fallen into a great number of very palpable miſtakes, 
which have been clearly detected by Prynne, in his animad- 
verſions on the Fourth Inſtitute (1). After all, even he 
does not directly maintain that ſheriffs are eligible. He 
only ſtates, that he himſelf was allowed privilege, and 
leaves the reader to draw” the inference. Whitelock gives 
us the arguments on both ſides, made uſe of in Coke's 
caſe; and obſerves, at the coneluſion, That the pro- 
hibition has been long continued, and generally ob- 
ſerved (2).“ os, 

The arguments of Littleton (F) are frivolous and 
fallacious. He does-not ſeem to have known of the petition 
of 13 Edw. III. (C). His ſuppoſition that the Nolumus” 
got again into the writ by the-blunder of the clerk, is a 
ſtrange one indeed; for who can believe, that ſuch an 
important clauſe could have paſſed fo long unnoticed, if its 
being in the writ reſted on no better foundation, or that 
this circumſtance would have eſcaped the vigilance and 
penetration of thoſe able patriots who fat in the Com- 
mittee of elections on Sir Edward Coke's cafe ? 

It is evident that Sir William Blackſtone has not con- 


ſidered this ſabje& with his uſual accuracy. He mentions. 


it in a very general curſory manner, and the authorities he 
cites, are Coke and Whitelock, who have been ſufficiently 
refuted. 

Every decided caſe confirms the authority of the Nolumus.” 
It is unneceſſary to obſerve upon inſtances Where there 
was no petition or complaint ; for although, perhaps, a 
diſability to be choſen may be taken up in the _— (3 

without 


(1) P. 12. 13. 
(2) Whitel. vol. 1. p. 359. : 
(3) Supra, vol. iii. Caſe of Petersfield, Note (A), p. 8. 
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without any petition, yet nothing can be inferred in favour 
of ſheriffs, becauſe the objection to their eligibility has, in 
ſome- inſtances, been overlooked. Minors are by law 


ineligible, and incapable of fitting in Parliament. Yet 


how many examples are there,, in our own day, where 

ſons under age have been returned, and have fat in the 

ouſe of Commons, without objection ? The caſes cited, 
of ſheriffs to whom leave has been given to ſuſpend their 
attendance in Parliament, in order to execute their duty in 
their counties, prove nothing farther than that they are 
improper perſons to be elected; and there are many in- 
ſtances where it has been voted a breach of privilege to 
appoint a member of Parliament to the office o ſheriff (1 ). 
The queſtion, however, on the preſent occaſion, is not 
as to the capacity of members of Parliament, afterwards 
made fheriffs, to retain their ſeats; ſo that all inſtances of 
that kind, as well as all thoſe where there was no. com- 
plaint, or, if there was a complaint, no deciſion, ought 
to be laid entirely out of this caſe. 8 

Sir Edward Coke's caſe is of the laſt mentioned fort, for 
there was no deciſion upon it. Indeed, the hiſtory of that 
affair militates ſtrongly againſt the doctrine maintained on 
the part of the fitting member. 

He was made ſheriff, together with fx others, (R) with 
the expreſs arbitrary deſign of excluding them from Par- 
liament. Yet although the patriots who fat in that Par- 
liament, were full of zeal againſt the deſpotic meaſures of 
the court; although this meaſure muſt have excited their 
heavy indignation ; although we muſt preſume that every 
argument which legal and conſtitutional learning could 
furniſh, or the acuteneſs of the ableſt men of the time 
ſupply, was waar” as yet neither the Committee of 
elections, nor the Houſe, ever ventured to reſolve that a 
ſheriff was eligible, or might fit in Parliament. Their 
inclinations and wiſhes, no doubt, urged them to ſuch a 
reſolution, but, as interpreters of the law, they found it 
impoſſible. 

Longe's caſe was not tried in Parliament, but, when the 
Houſe came afterwards to indemnify him, for the impri- 
ſonment and ruinous fine impoſed on him by the Star- 
chamber, in conſequence of a moſt oppreſſive proſecution 

| (S), they 


(1) Quere? 
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(S), they did not determine, that he was, when ſheriff, 
eligible to Parliament, which, on that occaſion, they mioſt 
aſſuredly would have done, if they had not felt that it was 
impoſſible to explain away, or controvert, the law on the 
ſubject. | a e 

he only caſes where the point was fairly brought to a 
deciſion, are thoſe of Sir George Selby and Mr. Hatcher, 
and that of Abingdon. The firſt proves that a ſheriff of one 
county cannot be choſen for another. We are told that 
this happened in the 5 of a tyrant; but it is to be 
conſidered that the Houſe of Commons were hardly ever 
more zealous or ſucceſsful guardians of their own privileges 
than under that tyrant; and that, if ſuch an argument is 
admitted, in its full latitude, to invalidate the authority of 
decided caſes, the effect will be, to make a great part of 
the records of Parliament mere waſte paper. Longe's 
cale ſeems to be tantamount to a determination that 'a 
ſheriff is not eligible for a borough without his county. 
Hatcher's and the Abingdon caſe ſhew that ſheriffs are as 
incapable of repreſenting boroughs as counties ; and it is 
well known (1) that the Committee, in deciding the latter, 
did not go upon the ſuppoſed difference between a borough 
within, and one out of, the ſneriff's juriſdiction. In ſhort, 
the adjudged cafes prove the general doctrine, and confirm 
the Nolumus” in its full extent. , 

Upon the whole, the Committee cannot determine the 
preſent cauſe in favour of the ſitting member, without, in 
effeQ, repealing a poſitive clauſe in the parliamentary writ ; 
which, however introduced, whether before, or in conſe- 
quence of, the act of 46 Edw. III, is now part of the law 
of the land. Indeed, if it were not, it cannot be con- 
ceived that it would have been overlooked at the time of 
the petition of rights, and of the Revolution. But it has 
remained and gained daily ſtrength by a continued uſage, 
much longer than what has been ſufficient to eſtabliſh ſome 
of the moſt important parts of the law, whoſe original in- 
troduction is neither ſo ancient, nor ſo well founded, as 
that of the Nolumus.” Thus common recoveries, 
though contrived to evade a poſitive act of Parliament, and 
of much more modern date than the Nolumus,” are now 

{5 


(1) Were . 
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ſo clearly part of the law of England, that they cannot be 
queſtioned in any court of juſtice. In like manner, im- 
priſonment for debt is now an undeniable part of the law, 
yet it is not founded on any ſtatute, but was brought into 
uſe by mere inference. and implication. Prynne, indeed, 
has ſaid (1), that the parliamentary writ, not being what 
is technically called original, is alterable, and cites in- 
ſtances of temporary alterations actually made in it, in for- 
mer reigns. But thoſe. inſtances, though they ſhew the 
thing to have been done © de facto, do not prove that it 
was legal or conſtitutional, no more than the examples of 
qualifications to ſerve in Parliament, altered in thoſe times, 
as the ſame author obſerves (2), by the King, at his 
pleaſure, prove the legality of ſuch alterations, or that they 
might be lawfully put in practice at this day. Surely it 
any writ ought to be ſacred, this ſhould; which concerns 
the moſt important birthright of the ſubject. On this 
Lord Coke, (whoſe opinion as a lawyer, was as ſuperior 
to Prynne's, as his diligence as an antiquarian, ſeems to 
have ſurpaſſed Lord Coke's)- delivers his ſentiments very 
clearly. His words, indeed, in the paſſage now alluded 
to, have been quoted by the counſel. on the other ſide, to 
invalidate the authority of the Nelumus (3), but it be- 
ing now demonſtrated, that the prohibitory clauſe is a legal 
part of the writ, they certainly apply to ſniew that nothing 
but an act of Parliament can expunge or annul it: Vet, 2 
deciſion of the Committee, declaring that Mr. Fleming 
was eligible at the laſt general election, would amount to 
nothing leſs. 8 EY 
The Committee, aſter deliberation: among themſelves, 
directed the Chairman to inform the counſel, that they had 
come to the following reſolution : | 

Reſolved, . That it is the opinion of this Committee, 
e that John Fleming, Eſq ; being ſheriff for Hampſhire 
at the time of the. laſt general election, was. eligible 

to ſerve in Parliament for the town of Southampton.” 
Being made. acquainted with this reſolution, the counſel 
for the petitioners ſaid, They would prove that the ſheriff 
of the town, in making out his precept to the 2 
officer 


(1) Animady. p. 1% 
(2) Ibid. p. 13. 
43) Sutra, p. 50. 
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officer at the laſt election, had not followed the words of 


the writ, as is the eſtabliſhed practice, but had omitted the 
© Nolumus.” Phat, though the Committee had now de- 
termined that the ſheriff of Hampſhire was eligible not- 
withſtanding the Nolumus; yet the ſheriff of Southamp- 
ton had no right to anticipate ſuch a determination. That, 
if the Nolumus had been in the precept, it might, per- 
haps, have weighed with the electors, ſo as to induce many 
to vote for Lord Charles Montagu, who, in the event 
which happened, had voted for Mr. Fleming. They faid; 
they could ſhow” that the omiſſion was the effect of im- 
proper partiality, and "contrived with: a view to ſerve Mr. 
Fleming. That the electors had demanded to fee the 
writ, and were refuſed. ' That, on this ground, the 


election ought to be avoided. That, if it were not, this 


would be a precedent of a moſt dangerous tendency, be- 
cauſe it would furniſh” future ſheriffs with a pretext to 
garble and mutilate the writ in other parts, in ſuch manner 
as might ſuit their particular ends. we & 
The counſel for the fitting member contended, - 
That thoſe on the other ſide had not à right to go into 
evidence of the facts they now alleged, becauſe there was 
no charge on that ground contained in the petition, and 
they were not, therefore, prepared to anſwer or make a 
proper defence to this new complaint. That the petition 
itſelf proved the electors to have known the contents of 
the writ, ſince it recites the Nolumus; ſo that it is im- 
poſſible to ſuppoſe the election would have been otherwiſe, 
if it had been inſerted in the precept. That the only 
petitioners before the Committee were voters who had 
given their ſuffrages for Lord Charles Montagu, and that 
they could not complain of being miſled by the omiſſion 
of the Nolumus.” That, in the caſe of Petersfield, 
the Committee had - refuſed to let the counſel for the 
petitioners go into an objection, although mentioned in the 
petition, becauſe it was not directly alleged as a ſpecific 
ground of complaint (1). | | 
In reply, on the part of the petitioners, it was argu- 
That the general allegation in the petition, of the undue 
return of the ſitting member, was ſufficient to entitle them 
Vol. IV. F to 


(1) Supra, Vol. iii. p. 4, 5: 
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66 CY Al 48 um. 
to go into the proof of the facts ſuggeſted. That it furey 


cannot be ary to ſet forth ſpecially in a petition every 


circumſtance which contributes to vitiate an election and 
return. That the Committee had the writ and precept 
both before them. That both were, ex neceſſitate, evi- 
dence in the cauſe, and therefore they muſt take notice of 
the irregularity in the precept, and there could be no reaſon 
why the petitioners ſhould not be ſuffered to give evidence of 
ſuch facts as might ſerve to explain the cauſes and motives of 
that irregularity,” That, although, in the - Petersfield 
caſe, the objection happened to prevail, it ſeemed f 
groundleſs to the counſel.for the ſitting member, that one of 
them would not ſpeak in ——_— Ten 
The court being cleared, the Committee after deli- 
beration, came to the following reſolution, which they 
directed the Chairman to communicate to the counſel; 
Reſolved, „That the evidence” propoſed to be given 


cannot be gone into, the matter not being alleged in the 


<« petition.” | | 

In the beginning of the cauſe, after the leading counſe! 
for the petitioners had opened their caſe, Mr. Bulkeley, one 
of the three returning officers, was called, and aſked, If it 
was known at the time of the election, that Mr. Fleming 
was ſheriff of Hampſhire.—The- ſe of this evidence 
was to ſhow (if the Committee ſhould think the ſheriſt 


" ineligible) that the votes given for him were thrown 


away. e = 
The queſtion was objected to. | 

It was admitted to be à general rule, that where there 
is a legal incapaeity, and the fact of a candidate's being 
under ſuch incapacity is known, the votes given for 
him are thrown' away. - But it was contended, that there 
was no ſpecial allegation in the petition, that the fact of 
Mr. Fleming's being ' ſheriff was known, at the time 
of the election, to the electors, and that, therefore, no 
evidence could now be received to prove what was not 
directly alleged in the complaint That the rule, juſt and 


expedient in itſelf, was firmly eſtabliſhed by the deciſion in 


the caſe of Petersfield, That, in the petition in the 


(1) Mr. Hardinge. Vide ſupra, Caſe of Petersfield, Vol. ii 
p. 5- 
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Abingdon caſe, the fact of the notoriety of Mr. Mayor's 
being ſheriff, was particularly ſet forth, That the allega- 
tion in the Joon petition was, that Mr. Fleming was 
ſheriff, and that hat cireumſtance being known to 
the electors was a diſtinct fact, and was not ſtated, 

This point having been argued by the counſel, the 
Committee, after g Bona, informed the counſel, 
That they were of opinion not to hear the evidence offered, 
then 


After the great queſtion, was decided againſt the petiti- 


aners, it became unneceſſary for their counſel to try to be let 


into this evidence. 
On Monday, the 12th of February, the Committee, by 


their Chairman, informed the Houſe, that they had de- 


termined, | 
That the fitting member was duly elected (1). 


li) Votes, p. 306. 
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Pa GE 6. (A) In this, and ſeveral of the foregoing 9 
when any queſtion of conſtruction has ariſen on the words of a 
ht proper to fet forth the whole of the 


formal beginning and concluſion are omitted, and the petition 
: there thrown into the ſhape of a recital), is =o the 
ame. o% g 1457 % 44 

P. 42. (B) The mayor and two bailiffs are called, The 
returning officer” in the ſingular number, by a kind of legal 
figure, as the office is one, though executed jointly by three 
perſons. Thus, in like manner, the two ſheriffs of London 
are called, in the ſingular number, ſheriff of Middleſex, 

P. 43, 49, , 61. (C) The following note upon that paſ- 
ſage in Whitebek where he mentions this petition of 13 Edu. 
III. was furniſhed me by a gentleman at the bar, who has de- 
ſerved well of the public by being the editor of Glanville's 
reports, and whoſe accuracy, I believe, may be relied on. 
(Vide infra, Note (O).) 

« Whitelock's aſſertion is erroneous. There is no ſuch pe- 
«« tition upon the roll of Parliament of that year. I have pe- 
*« ruſed the whole of that roll with attention; and the only ar- 
«« ticle relative to elections, is No. 22. which only directs, 
that it be inſerted in the writ of election, that two knights 
& furt with farords ſhall be returned for counties.“ 

p. 44. (D) It is very obſervable, that this ſtatute of 5 Rich. 
Il. and the other four paſſed at the ſame time, are, in the 
preamble, called“ * — and eſtabliſhments; and in 
the title, Ordinationes & concordie.” 

P. 45, 46, 51, 59. (E) There was, in this caſe, much argu- 
ment concerning the ſtatute of 4 Hen. IV. cap. 5. and the 
clauſe in the ſheriff's oath, by which this reſidence in his 
county 
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county was required; but the hiſtory of the oath was not ex- 
lained. The ancient oath of office taken by ſheriffs is in the 
0 er, fol. 201, 202. to which, in the courſe of time, large 


additions were made, as appears by ag hy, the form 
the Regiſter with rar given in Dalton (fol. , 


forth in the text (pra, p. 40) This clauſe was, no doubt, 
introduced in confequence o 


art which allows a diſpenſing power to the King. The fra- 
Fay of the oath imagi 0 ther to be an indutetit pack of the 
- prerogative. en Sir Edward Coke was made fheriff- 
of Buckinghamſhire in order to prevent his being choſen to 
Parfiament, he objected to four of the additions to the oath 
(Cro. Car. p. 25, 26) ; whereupon, in conſequence of a confe- 
rence of all the Judges with the Lord Keeper, one of the ad- 
ditions, viz. that by which the ſheriff was to ſwear that he 
would do all in his power te deſtroy, and make to ceaſe, all 
manner of Lollardies, &c. within his bailtwick, was ſtruck out 
by an order of Council, (Parl. Hift. vol. vi. p: 422.) as having 
been inſerted in conſequence of the ſtatutes of 5 Ric. II. ſtat. 2. 
cap. 5. and 2 Hen. IV. cap. 15. which ſtatutes were repealed, 
on the eſtabliſi ment of the Proteſtant 8 by 1 Edw. VI. 
cap. 12. and 1 Eliz. cap. 1. But it is obfervable that Coke 
took no exception to the claufe concerning refidence ; and it 
is ſaid that, during the ſhort continuance of the fecond Parlia- 
ment of 1 Car. I. when his right to fit in Parliament was agi- 
tated, he uſed to fleep every _ at his houſe in Buckingham- 
ſhire, in order to comply with the oath and ſtatute. Whitelock 
tells us that the King uſually diſpenſed with the refidence of 
ſheriffs in their counties (vol. ii. p. 180, 181) ; however, that 
had not been done in Longe's caſe. Bat, in the reign of 
George I. a new oath was framed for all ſheriffs, (excepting 
thoſe of Cheſter and Wales) and, by the ſtat. of 3 Geo, I. cap. 
15. $18, was ſubſtituted in lieu of the former; varying from 
it in ſome reſpects, and particularly, containing no obligation 
to reſidence. By 5 20. of the ſame act, it is provided, that 
the ſheriffs of Wales and Cheſter ſhall continue to take the 
ancient oath ; but it is alſo provided, that, with reſpect to them, 
the clauſe concerning reſidence ſhall be left out. This ſtatute 
does not expreſsly repeal that of Hen. IV. but it ſeems, by 
fair and reaſonable conſtruction, to have that effect; and, if 
ſo, any diſability ariſing from the neceſſity impoſed on ſheriff; 
by that ſtatute, of reſiding in their counties, is now removed. 
he ſtat. of Geo. I. and the alteration thereby made with re- 
gard to the oath, were not mentioned on either fide, in this 
cauſe,  —Littleton, in his argument in Longe's caſe, explains 
the 


10). In the 
additional part is contained the clauſe enjoining refidence, ſet 


the ſtatute, although it may be 
obſerved, that, in the ſtatute, there is no authority for that 
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the French word demurrant,”” in the act of Hen. IV. to 
mean ** refiant,” He cites Jeftries' caſe (5 Rep. p. 67, a.) 
to prove, that a man may be r-fSdent where he doth not inhabit, 
if he occupies lands there; and ſays it was reſolved in Coke's 
caſe, that it was neceſſary, by 1 Hen. V. cap. 1. that knights 
of the ſhire ſhould be refant in the counties for which they 
were choſen ; and that he (Coke) was held to be refant in 
Norfolk, becauſe he had lands there, although he inhabited 
elſewhere. But, in the firſt place, there was certainly no 
point -re/olved in Coke's caſe, if by **: reſolved,” is meant, 
«« decided; in the ſecond place, according to this explana- . 
tion of the word . refiant,” a perſon might be entitled to be 
conſidered as being, at one and the ſame time, refant in every 
county. in England, which would be abſurd; and, in the 
third place, « demurrant,”” in the ſtat. of Hen. IV. ſeems to 
be very properly tranſlated by abide” in the ftatute-book, 
and by ** dwelling,” in the ancient oath. This is agreeable- 
to the ſenſe of the modern French word © demeurer;;”” and, if 
the anecdote 1s true relative to Sir Edward Coke's ſleeping during 
his ſhrievalty in Buckinghamſhire, it is clear that he underſt 
the ſtatutes and oath to mean dawelling.” In Jeffries? caſe 
it is only ſaid, that a man who manures lands in a pariſh is 


thereby reſident upon them, and a pariſhioner, zo the purpoſe of 


being taxed to repair the church, &c. +: a, 
P. 48. (F) Littleton was ſo far intereſted, that he was 
counſel for Longe; ſo that it is his argument, not his opinion 
which he gives in his report. He was not made a judge till 
15 Car. I. Jide Cro. Car. p. 565. Vide alſo Parl. Hiſt. vol. 
vai. and the Life of Littleton prefixed to his Reports. 3 86d 
P. 48. Note 3. (G) The reaſoning in the Prince's caſe, in 
the 8th. Report, ſeems to me to favour the opinion that 46 
Edw. III. is a ſtatute. It is there ſhown, that a ſtatute may be 
in the form of a grant, or of a charter or letters patent — 
the King; that there uſed to be great variety in the penning of 
acts of Parliament; that there are many which are indited, 
« Quod bonus REX /tatuit;” and chat, in ſuch caſes, if 
they be entered in the Parliament-roll, (which 46 Edw. III. 
was), and always allowed for acts of Parliament, it ſhall be 
intended, that it was by authority of Parliament, (8 Rep. 20, 
b.) The report goes on to ſay, But if an act be penned, 
e that the Kin with the aſſent of the Lords, or with the 
«« afſent of the Commons, it is no act of Parliament; for three 
*« ought to aſſent to it, ci. the King, the Lords, and the Com- 
% mons ; or otherwiſe, it is not an act of Parliament: and by 
«« the record of the act it is expreſſed which of them gave their 
«« aſſent, and that excludes all other intendments that any 
& other gave their aſſent; and ſo there is a difference between 
| a genes 


# 
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«« a general and particular penning of an act of Parliament.” 
(loc. rit.) Magna Charta jtſelf is in the form of a charter; 
and it is ſingular that in the Prince's caſe it was thought ne- 
ceſſary to bring ments to prove it to have been a ſtatute 
(p- 19, b.). But if an act of Parliament may be in that form, 
urely it may be,in the form of an ordinance; and when the 


accord and afſent is expreſſed geherally, (as in 46 Edw. III.) it 


may and ought to be rrtendex that the Lords and Commons 
joined in ſuch accord and aſſent. In the place juſt cited, Mag- 
na Charta is ſaid to be proved to be an act of Parliament, by 
implication. To this indeed is added, That it always hat 
« had the allowance of an act of Parliament, arid therefore 
„ ought to be ſo taken.” But 6 (it may be ſaid) had the 46 
Edw. ＋ _— authority began to be called in queſtion in the 
reign of Jac. I. : 
No to the words prohibiting the election of lawyers, that 
aft of the ſtatute, it it is one) ſeems to have fallen into diſuſe 
by a ſort of tacit conſent, as happened to the ſtatutes of reſidence: 
Vide ſupru, vol. i. p. 165. Note (D). | | 
P. 50. (H) It is very difficult to account for the particular 
omiſſion of the Nolumus,” in the writ for Briſtol ; but it 
ſeems to favour the opinion, that ſheriffs were never meant to 
be ineligible as burge/ſes. Till 23 Hen. VI. there was no 
ptecept iſſued to boroughs, but the general writ was the only 
anthority for the choice of all the members in the county as 
well burgeſſes and citizens, as knights of the ſhire; {/upra; 
vol. i. p. 2056. and p. 216. Note (C) ). - Briſtol having become 
a county in itſelf about the end of Edward III. 's reign, and a 
ſpecial writ being thereby neceſſary to the ſheriff of the place; 
ſince he had no _#nights of the ſhire to ele, it was unneceſſary, 
and would have been improper, if flteriffs were eligible as bur- 
gaſſet, to infert the Nolumus” in his writ: But why then 
was it not in like manner omitted in the wtits to the ſheriffs 
of other counties corporate? Perhaps it was. Or, perhaps, 
the members for other counties were, at that time, conſidered 
as knights of the ſhire. Thofe for Briſtol ſoon began to be 
looked upon in that light. This appears by comparing toge- 
ther the two following very curious returns. 8 
Virtute iftius Brevis elegi & wenire feci ad preſent. Parlia- 
% mentum domini Regis apud Weſtni. in craſtino ſancti Edmund 
© Regts prox. futur. duos BURGENSES de diſcretioribus & magis 
& fufficientibus, qui in navigio & exercitio merchandiſarum noti- 
iam habent meliorem, vi. Walterum Derby & Thonam Beau- 
c«c pine. 
But, in 14 Hen. IV. the return was, | 


4 . 


VMoverint uni verſ pref præientes, quod fios Majer & communi- 
**. tar ville Briftel:, unanimi aſſenſu naſtro & cenſenſu, conſtitui- 
4 «« mu; 


This was ſoon after Briſtol was made a county.— 


! 
[ 
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nu 5 in loco noſtro poſuimus Ailectas nobis in 999 


, Fiſche & Tbomam T hony, comburgen/es ne/tros, tam ut MILITES 
*© pro COM, Brig, quam ut BURGENSES wille & burgi Briſecl. 
* pro eiſdem com. villa & burgo ad offend. ad Parliamentum,” 
«© (Fe, Carew's Law of Elections, p. 94+ col. 2. wy | 

It is perhaps fair to conjecture that, as ſoon. ag, they began to 
be reckoned knights & the ſhire, the Nelumus was inſerted 
in the writs ;—but this is nothing but conjecture. 

P. 52. (1) This argument is nſed by Sir Simonds D'Ewes, 


(p. 39.) in his obſervations on the writ, and the argument on 
Ne other ſide, drawn from the neceſſity that a ſheriff ſhould re- 
ſide in his county, is ſtated by him in the ſame place, and an- 
ſwered thus, That it was very common, formerly, for the 


«« {ame perſon to be ſheriff, at the ſame time, for more than 


* one county, in which caſe he could not reſide in both, 


„ Ke.“ Lid. and b. 336. 
P. 52. (K) The 
firſt, 8 Jan. 1342-3, which was the 33d year of Hen, VIII. 


arliament of 34 and 35 Hen. VIII. met 


(Vide Ruff h. Ed. of the Stat.) It appears, by the imperfect 


bundle of writs and returns for Cambridgeſhire of that year, 
which are the only ones that are not loſt from 17 Ed: IV. to 
1 Edw, VI. (Lee Willis Nez. Parl.) that North was then re- 
turned. The ſtatute referred to reſsly mentions him as 
ſheriff in 34 and 35 Hen, VIII. Hence it follows that he 
mult have been appointed ſheriff after he was choſen to Parlia- 
ment. This is not noticed by Littleton. The ſtatute is not 
printed in Ruff head's edition, but is to be found in Raſtal, 
and in the folio black letter edition. See alſo Co. 4. Inſt. p. 
40. Willis Net. Parl. Vol. ii. p. 139. and Prynne, Brev. Parl. 
Rediv. vol, iv. p. 514, 515,516. 


P. 52. (L) Ibis Parliament met 23 Nov. 1584. (D'Ewes, 


Pp. 332+.) The writs muſt have iſſued at leaſt 40 days before; 
tor the regulation making that interval of time neceſſary was 
only corformed by 7 and 8 Will. III. cap. 25. $1... It exiſted 
long before, as appears from Co. 4 Init. p. 4. The writs, 
therefore, muſt have been dated, on, this occaſion, at leaſt as 
early as 14 Oct, and the election probably took place ſome 
time in that month. The annual appointment of ſheriffs is on 
All Soul's-day, 2 Nov. It follows then, that, if Sir E. Dy- 
mock was elected at the general election, and made ſheriff 
at the regular time, he mul have been in the Houſe of Com- 
mons befere his appointment to be ſheriff. _ 

P. 53. (M) 'The—-Saintpole,: Eſq; mentioned by D'Ewes, 
(loc. cit.] and afterwards called, by the ſame author, Mr. St. 
Poole, in the cafe of Nowell, (Id, p. 625.) is evidently the 
teme perſon with Sampole meationed by Whitelock, (Vol. ii. 


— 
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p- 369, Note e,) with Sir Geo. Sampal, mentioned by Little- 
ton (p. 329), and with St. Paule, in the Journals, vol. i. b. 
825. col. 2.—If we can credit what is ſaid of this cafe by 


Littleton, who cites the Journal-book of the Houſe of Commons 
(fince loſt) for his — Sampal was made ſheriff 1 
ut f 


his election to Parliament. Littleton alſo ſtates him to have 


been a burge/s, whereas Sir 8. D'Ewes, whenever he mentions 


his caſe, calls him night of the ſhire; and, ſince the accuracy 
of this laſt- mentioned author is well eſtabliſhed, and there are 
innumerable miſtakes (ſome of which have been pointed out) 


- 


in- Littleton's 9 I conclude that he did not find in the 


Journal-book 


at Sampal, or St. Poole, was a burge/s; nor 


any direct words, ſhewing him to have been made ſheriff. after 


he was a member of Parliament. However, on a compariſon ' 


of dates, we ſhall find that the fact moſt probably was, that his 
election was antecedent to his appointment. The Parliament 


of 31 Eliz. was /ummoned to meet 12 Nov. 1588, (D'Ewes, p. 


428.) although it was on that day Rc and did not, 
in fact, meet till 4 Feb. following. The writ, according to 


what has been ſaid in the foregoing note, muſt have iſſued at 


leaſt as early as 3 OR, and the election probably took place be- 
fore the 2 Nov. when the annual ſheriffs were appointed. 


P. 53. (N) There is no ſuch name as Nin in Willis's liſts; 


and I ſuppoſe no ſuch perſon ever exiſted. As to him and Co- 


vert, Littleton firſt ſays, they were ſheriffs and 4nighrs, and 
then, in the ſame ſentence tells us, that Covert was member 


for Petersfield. Covert appears, in fact, to have been &ur- 


ge/s for that place, by Willis's liſt of the Parliament of that 
year, Vol. 1. p. 133. | _ 

P.52. (O) It will be curious and intereſting, to ſee the 
whole entry concerning the 5 made on this occaſion; for, 
though it conſiſts only of broken hints, it ſhows that the queſ- 
tion had been then very thoroughly canvaſſed. 

7 Feb. 1625-6. ** Sir Jo. Finch reporteth the caſe about 
the election of Sir Edward Coke: wherein the Committee 
delivered no opinion. 
* Nolamus. A ſearch, by a ſelect Committee, of the records 
and precedents.— 

That, before the Nelumus, 46 Edw. VI. “ ſheriffs eligi- 
ble, and did ſerve here, as holden: by ſome; and all others, 
not members of the higher Houſe : Others, that ſheriffs, by 
the common law, were not eligible. Hath cu/tediam comi- 
** tatus; fo as his attendance neceſſary in the county: is a 
judge, which cannot perform by a deputy. 'That a mem- 


ber of the Houſe, choſen ſheriff, ſhall ſerve ; contra before. 


** —Reſembled to the Eaſe of one in execution. 


The writ firſt read, wherein the 5 


10 For 


* This ſhould be Edw. III. 
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% For the writ; ſome, that other things in the writz not 
«« obſerved: Milites, gladiis cinos : Manucaptores : Qui inter- 
« fuerint at the reading of the writ. By others theſe holden 
«© to be matters of form; the other of ſubſtance : And, that 
not ſafe to queſtion a writ fo long uſed. _— | 

From 49 Hen. III. till 13 Edw. HI: no mention of this 
« Nelumus. Then a prayer of the Commons, that no ſheriff, 
*« or other miniſter, might be returned knight“. 46 Edw. - 
III. an ordinance made againſt ſheriffs, and lawyers, to be 
«© knights of ſhires. - Divers queſtions made upon this ordi- 
* nance: 1, Whether this ordinance an act of Parliament: 
% 2dly, admitting, it were no act of Parliament, yet, whether 
10 not, in reſpe& of the weight of it, and uſage, equal to an 
«© act of Parliament. 47% Edw. the Neolumnus came in; but 
5 none in thoſe to the Five Ports, then, or fithence +: Omiſ- 
«« ſion of it alſo in ſome writs to Br:fow ; but . . Rich. II. 
«© came in to Briftoxw .; ; Rich. the clauſe wholly as now. 
«« 2 Hen, IV. a bill exhibited by the Commons, for a free 
selection, notwithſtanding any commandment, or : to the 
*« contrary. 8, 10%, and 129. no Nolumus: 14 Hen. IV. 
© the Nolumus came in, and continued as now. 

Three modern precedents: 31“ Eliz. St. Paule's caſe : 
cc. _ Eliz. . « . 129 Jac. Tellye's caſe ||; who a ſheriff for 
4 Ji | | , 

„ 1. No opinion from the Committee, delivered. 

The debate hereof reſpited till Friday next, vol: i. p. 
gag. Sol. 1, 2.” 

On the Friday, nothing ſeems to have been done in it. 
Ibid. p. 829, 830. | 

P. 55. (F) There does not appear in Willis's liſts, any per- 
ſon of the name of Croke, who ſerved in the long Parliament, 
begun in 1640, and diſſolved, de fas, by Cromwell, in 165 J 
One of the two members for the city of Oxford in Cromwell's 
Parliament, ſummoned in 1656, was Richard Croke, and, in 
the Parliament ſummoned Jan. 1658-9, the two members for 
that city were, Richard Croke and Unton Croke, (Willis, 
Not. Parl. Vol. i. p. 277. 291.) The caſe alluded to muſt be 
one of theſe, and cannot be of much authority. 

P. $7: (Q) This is the caſe which ſhould have been men- 
tioned in page 209 of Vol. i. and p. 217. Note (F). The miſ- 

take was occaſioned by the names of che candidates the 
; ame 


* As this is mentioned here as well as in Whitelock, it is probable 
there was ſuch a petition ; but that there is a miſtake in the date, or rolt. 
Supra, p. 68, Note (B). 

+ NQuere? I] RQueare, 

|| Should be Sly, wide ſupra, p. 50. 
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ſame in 1766 and 1768; but, in the latter caſe, there was no 


queſtion about the eligibility of ſheriffs. g 
P. 62. (R) Mr. Hume ſays four, and ſeems to think that 

Coke was not choſen. Rapin, and other general hiſtorians, 
mention this tranſaction, though a matter of confiderable con- 
ſequence, with great inaccuracy. Indeed, this is one, of many 
proofs which might be adduced, of the inadequate account 
commonly own by mere hiſtorians, of events which turn on 
queſtions of law. Sir Edward Coke takes a particular pleafure 
in remarking the blunders in the chronicles of his -days. Un- 
fortunately, their authors might, with too much juſtice, have 
retorted the charge upon him, with reſpect to his remarks and 


aſſertions, concerning many of the moſt 1 22 points of 


legal and conſtitutional antiquity. Even Prynne, who has 
been indefatigable in diſcovering blemiſhes of this fort in the 
writings of Coke, has, in ſome degree, merited the ſame cen- 
ſure. (Willis, Vol. ii. Pref. p. 3. Pref. to Parl. Hiſt.)-— 
Thoſe who undertake the irkſome taſk of inveſtigating matters 
of high antiquity, and of decyphering the obſcure meaning of 


imperfe& records, which frequently contradict each other, ought 


to be very indulgent towards their predeceſſors in ſach uſeful, 

though unambitious, inquiries. | 
P. 62. (S) The real cauſe of the proſecution of Longe was 
that he was one of the popular members in the Parliamgnt of 
1628, and was concerned with Sir John Elliot, Mr. Selden, 
Mr. Hollis, Mr. Valentyne, and others, in locking the door 
of the Houſe, and detaining the Speaker in the chair, on the 
laſt day of the actual fitting of that Parliament, after he had 
delivered the King's meſſage. For this offence, he was one of 
thoſe againſt whom a joint information was exhibited in the 
Star-chamber. (Parl. Hiſt. Vol. viii. p. 359, &c.) After- 
wards this information ſeems to have been dropt, and Elliot, 
Hollis, and Valentyne, were proceeded againſt by information 
in the court of King's Bench. (IId. p. 376, &c. 381. 389. 
Cro. Car. p. 181, 182. 604 to 610.) But, it _—_— beeu 
thought more adviſable to attack Longe on the ground of a 
breach of his oath as ſheriff, a new information was exhibited 
againſt him in the Star-chamber, the event of which is ſtated 
in the text. (Jide Parl. Hiſt. 378 to 381.) —It is ſaid, in the 
debates on Hatcher's caſe, by Sir Job Charlton, that Longe 
having anſwered that he never took the oath, the thing was 
changed, and he was fined for exerciſing the office without tak - 
ing the oath (Grey's Deb. Vol. iv. p. 317.) This, however, 
15 a palpable miſtake. In the interrogatories adminiſtered to 
him, it was charged, that he had taken the oath of ſheriff, 
and in his anſwer he ſaid, © He had taken an oath.” Upon 
this, it was argucd, on his behalf, that, in a criminal matter, 
nothing 
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nothing can be taken by inference, and that, there was not 
here a direct confeſſion, of his i taken the particular oath 
of ſheriff. The Chief Juſtices, and Lord Keeper, over- ruled 
this argument, and ſaid, that it muſt be intended that he had 
confeſſed the ordinary oath which ſheriffs ought to take, Littelt. 
p- 327, 328. and, accordingly, the judgment, or ſentence, 
* on his having committed a breach of his oath. Parl. 

iſt, Vol. viii. p. 380. 


XXXIV. 


XXXIV. 


THE SECOND 


* 
* 1 % . * = 4 
- . þ = — * 
C A 8 E 


44 75 by * 
..* . Of the BOROUGH of . TY 


I V E LIS 6 T E R, 
In the County of SOMmREET. E 


The ** a ined for chooſin chis Commintne was Friday the 
16th o Hana, but, as Fe Houſe was not complete on 
that day, nor the next, the Committee was not balloted for 
till the Monday following. | 

On mung <a th of February, the 8 choſen, 


ed of the following Gentlemen : 

Hon. John St. John, Chairman, ] Eye 
* Manger, Eſq; j - Poole 

hilip Yorke, Eſq; - - Helleſton 
Sir Charles Cocks, Bart. R egate 
Hon. Thomas Walpole. [I King's Lynn 
Sir Matthew White Ridley, Bart. | Newcaſtle © 
William Hervey, Eſq; - - & | Effex 
Walter Stanhope, E 67 Sts | Carliſle 
Jokn Mayor, Eſq; -  » $ J Abingdon 
Anthony Storer, Eſq; - — $: Carliſle 
Sir Hugh Williams, Bart. - 8 | Beaumaris 
Whitſhed Keene, EG. - Montgomery 
Sir James Cockburne, Bart. - Peebles, &c. 

NOMINEES. 
Of the Petitioners, | 
Sir Alexander Leith, Bart. - Tregony 
Of the Sitting Members, F 

John Moreton, Eſq; - - J] Wigan 


PETITIONERS. 
Richard Brown, Eſq; and Ini r Jones, Eſq; 
Sitting Mem 
Nathaniel Webb, Eſq; — Saluſbury Brereton, Eſq; 
CouNnSEL. 
For the Petitioners. 
Mr. Mansfield, Mr. Alleyne. 
For the Sitting Members. 
Mr. Lee, Mr. Morris. 
THE 
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Is conſequence of the determination of the Committee, 
on the 4th of December, that the former election for Ivel- 
cheſter was void (1), a new writ was ordered (2); and, the 
election coming on upon the 14th of the ſame month, Mr, 
Webb and Mr. Brereton were candidates, together with Mr. 
Brown and Mr. Jones, the two petitioning candidates on 
the former occaſion. Webb and Brereton were returned ; 
and on Thurſday, the 21ſt of December, a petition of 
Browne and Jones was preſented to the Houſe, : complaining 
of an undue election. The day on which this petition was 
to be taken into conſideration, was, Monday, the 19th of 

February. 1 
That morning, the parties having compromiſed the mat- 
ter, Mr. Brown and Mr. Jones were deſirous of withdraw- 
ing their petrtion ; and, as ſoon as the Speaker was in the 
chair, this was mentioned in the Houſe, Beſides the late 
inſtance in Mr, Dewar's 2 (which caſe was not ex- 
actly parallel to the preſent (3) ) there had been, ſince the 
ſtatute of 11 Geo. III. a precedent of leave given to with- 
draw a petition complaining of an election, on the day ap- 
pointed for taking it into conſideration. This was in the 
caſe of the city of London in 1174 (2) (A). : 
\ 4 


(1) Infra, p. 79. (2) Votes, p. 153. 4 Dec. 1755. 
(3) Supra, IId Caſe of Cricklade. 25 ” 
(4) Journ. vol. xzxiv. p. 505. col. 2. 
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It was, however, ſaid, that this was directly contrary to 
5 4 of 11 Geo, III. cap. 42. the words of Which are, 
And be it further enacted, That, on the day appointed 
for taking any petition complaining of an undue election, 
© or return of a member or members to ſerve in Parliament 
into conlideration, the Houſe ſball not proceed to any buſineſs 
*« whatſetver, except the ſwearing of members, previous to 
* the reading of the order of the day for that purpoſe.” . 
The hearing a motion for withdrawing a petition, or the 
giving leave to withdraw it, was, it was, alledged, “ other 
% buſineſs,” different ſrom the conſideration of the petition ; 
and, by the expreſs command of the ſtatute, the Houſe was 
tied up from doing any thing elſe, except ſweating of new 
members. Some even contended that, on the day of a bal- 
ſot, there can be 15 Houſe until there are an hundred mem- 
bers preſent ; and, that till that happen, the Speaker has 
no right, .on ſuch occaſions, to take the chair, although, 
at other times, forty conſtitute a Houſe, and entitle him to 
take the chair. | | | | 
On the other hand, it was contended, that forty mem- 
bers are ſufficient to make a Houſe, on ſuch a day, as well 
as on any other, for that there is nothing, either in the act 
of the Loth, or in that of the 11th of Geo, III. to alter the 
ule of Parliament in that reſpec, That mem- 
bers had been frequently ſworn in, on the days for chooſing 
Committees, . an hundred members were preſent; 
which, if there had not been a Houſe, could not have been 
done. It was inſiſted, that the caſe of giving leave to with- 
draw a petition, with conſent of the'parties, was an excep- 
tion to 8 4 of 11 Geo, III. ariſing from the nature of the 
thing, and that it was, therefore, unneceſſary to make an 


expreſs proviſion about it. That, when once all the parties 


conſent to drop a cauſe, it ought to be conſidered as never 
having come before the Houſe, and that all the proceedings 
which may have taken place, as preparatory to the trial, 
ought, in ſuch a caſe, to go for nothing. That, to inſiſt 
upon appointing a Committee, would often put the parties 
to great expence, and that the probable effect might be 
to retard the buſineſs of the nation for a courſe of time, And 
tor what end? Why, to get an hundred men together in 
order to ballot for a Committee, which, when choſen, would 
have no cauſe to try, That, if there had originally been a 
difficulty, from the manner in which the prohibition to pro- 


ceed 


* . 
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ceed to other buſineſs is expreſſed in the ſtatute, the Houſe 
had got over it in the caſe of the city of London (5) (A), 
and that, the difficulty being thereby removed, that caſe 
was a ſufficient precedent for the eſtabliſhment of a practice 
ſo convenient both to the parties, and the Houſe, 

The greater number of thoſe members who happened to 
be prefent continued of opinion that it was impoſſible for the 
Houſe to ſuffer the petition to be withdrawn, without a di- 


rect violation pf the act of Parliament. 


A Committee, therefore, was balloted for, and choſen; 
and, having retired into one of the Committee rooms, the 
* a Chairman; and then, inſtead of adjourning ll 

enfuing morning, (which, in other caſes, is always done 
after the eledtion of the Chairman, and without entering 
upon the cauſe (6) ) they directed the counſel and agents to 
be called in. N 
The petition being read, the counſel for the petitioners in- 


formed the Committee, that they had no evidence to offet 


to impeach the ſeats of the ſitting members. | 
On the ſame day, the Committee, by their Chairman, 
informed the Houſe (in the uſual form) that they had de- 
termined, * hg ; | 

That the two fitting members were duly elected (7). 


(5) Journ. vol. xxxiv. p. 505. col. 2. 
(5) Supra, vol. i. p. 28. | 
(7) Votes, p. 347. 
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The CAsE of the City of Lon bon. 


On the 13th of January, 1774, being the firſt day of the 
ſeſſion, 3 — A Houſe, that, in purſuance 
of the ſtatute of 10 Geo: III. cap. 41. he had iſſued his war- 
rant for a new writ for the city of London (among other 
places) to ſupply the place of Sir Robert Ladbroke, Knt. 6ne 
of the four members, he having died during the receſs (Journ. 
vol. xxxiv. p. 391. col. 1.) When the election came on, the 
Right Hon. Frederic Bull, Eſq; Lord mayor of London, and 
John Roberts, Eſq; were candidates. Bull was returned. 
On the 26th of January, Roberts petitioned the Houſe, and 
his petition was appointed to be taken into conſideration on 
the 21ſt of February following. (Same vol. p. 415: col. 1, 
2.) On the 17th of February, the order for that ee 
was diſcharged, and a new day, wiz. 28th of February, 
appointed. (Same vol. p. 468. col. 2.) | 

The firſt entry in the Journals, of that day, 1s as fol- 

o: 

28 Feb. Mr. Speaker informed the Houſe, that he 
\* had, on Saturday laſt, received a letter from John Roberts, 
*« Eſq; acquainting him that he deſired leave to withdraw his 
*« petition complaining of an undue election and return for 
the city of London. 

And a member, in his place, having informed the Houſe, 
that he had authority from the Lord Mayor, of London, 
the fitting member, to conſent to the withdrawing the peti- 
tion of the ſaid John Roberts, Eſq; 

Vol. IV. G «« Ordered, 
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« Ordered, That John Roberts, Eſq; be at liberty to with- 
«© draw his petition, complaining of an undue election and re- 
turn for the city of London. 

% Ordered, That the order, for taking the ſaid petition 
into ue this day, be diſcharged.” (Same vol. 
p. 505. col. 2.) | 

t may be worth remarking, that this happened the very 
day after leave was given to bring in a bill for making the 
two acts of 10 Geo. III. c. 16. and 11 Geo, III. c. 42, perpe- 
tual, (Same vol. p. 505. col. 17) 
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The Committee was choſen on Tueſday, the 19th of — 
and conſiſted of the following Gentlemen. 


| Frederic Mont , Eſq; Chairman, ] Higham Pe- 
Samuel Blackwell, Eſq; - - Cirenceſter 
Sir Henry Hoghton, art. — Preſton 
Hugh Owen, E 1 S 1 Pembroke 
Sir Cecil Wray; Bart. - Eaſt Retford 
Right Hon. Thomas Townſhend, I Whitchurch 
Richard Aldworth Neville, Eſq; - .$ | Grampound 
George Clive, Eſq; - » | Biſhop's Caſtle 
Thomas Pownall, Eſq; TY: & > Minehead 
William Lygon, Efq; - - #& | Worceſterſhire 
Viſcount Liſburne, - _ 2 Cardiganſhire 
Sir John Eden, Bart. - - - © | Durham County 
Thomas Frankland, E00 ; - Thirſ 
Nominees. 
_ Of the Petitioner. | | ck of 
Coſmo' Gordon, Eſq; + - INairnſhire 
Of the Sitting Member, | F911} 5% 
Taking 1 Eſſ ji; J] Stirlingſhire 


PETITION EX. 
John Henderſon, Eſq. 
Sitting Member. 
James Rnd Oſwald, Eſq. 
- _ CounssL. | 
M. Campbell, ö Mr. Elllot. 
For the Sitting Member. a 
Mr. Croſby, Mr. Macdonald. 
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Ar the laſt general election, John Scot, Eſq; was choſen 
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member of Parliament for the county of Fife; but, 4 va- 
cancy having happened during this ſeſſion, by his death, a 
new writ was iflued; and the election took, ꝓlaces- al Cupar, 
the couhty-totyn, on the 24th of January, 1776. Mr. Of- 
wald and Mr. Henderſon were candidates. Flie former be- 
ing returned as duly elected, Mr. Henderſon petitioned the 
1 1308 0f February, (). 0 
On Wedneſday, the aoth of —9 the Committee being 

met, the. petition was read. It contained à detail of ſev 
of the ciicumſtances which happened on the day of the elec- 
tion, relative, both to the making up of the freeholdets roll, 
according to the ſtatute of 1681 (2), and to the election it- 
ſelf (3). But the greateſt part of theſe it will be ungeceſſaty 
to ſtate in this plact, as they were not the ſubjedt of diſcuſſion 

before the Committee. | 2M aan A 
It 1 admiſſion of both parties, that, ut the 
cloſe of the poll, Mr. Oſwald had 61 votes, and Mr. Hen- 
derſon only 60; ſo that there was a majority of one for 
the ſitting member.—But; as the petitioner had objected to 
the legality of ſeveral of the votes given for Mr. Oſwald, the 
preſes of the meeting, having joined with Mr, Henderſon in 
a proteſt, delivered 25 caſting voice (4) In favour of Mr. 
5 e ee e Hlenderſon. 


* 


(1) Votes, p. 313, 314- 
(a) 2d Parl. Car. II. cap. 21. 
(3) Votes, c. cit. i 
ta) 36 Geo. 1. e. 11. J. 13. 


ſelf of, in cafe it ſhould have turned out, on the trial of the 
ſides. 


objected to on the part of the petitioner, were either both 


James Wemyſs of Wemyſs, at Whitſun 


4 a E 
: 1 F | F. | F. N is 
Henderſon. This he would have been entitled to avail him- 


petition, that the number of legal votes was equal on both 


On entering upon the trial, the counſel far the petitioner 
informed the Committee, that they intended to object to 
two of the votes for the ſitting member; and the counſel for 
Mr. Oſwald ſaid, they meant to object to one of thoſe for 
Mr. Henderfon.—As it would have det unneceſſary for the 
Committee to enter upon the queſtion of the legality of this 
laſt-mentioned vote, if they ſhould be of opinion that the votes 
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bad, or both good, it was agreed that they ſhould proceed 
firſt to hear the connſel, and decide, upon thoſe votes. It 
will be proper to give a ſeparate account of the facts and 
arguments relative to each.— The names of the two voters 
were Hugh Dalrymple, Eſq; and William Melyil, Eſq; 
The CAsx of Hugh Dalrymple, Eſq; of Fordell. 
Mr. Dal e was enrolled at the laft election meeting. 
What paſſed on that occaſion, will be beſt underſtood by the 
following extract from the minutes, as atteſted and ſigned by 
the clerk of the meeting. Go: e EIS 
« *Phereafter there was preſented and given in to the 
« meeting a claim for Hugh Dalrymple of Fordel, Eſq; ſet- 
« ting forth, That the claimant ſands infeft in the lands of 
« Powguild and Glenningſtone, with the parts and pendicles 
c thereof, | ing within the pariſh of Auchterderran, and 
« ſhire of Pile, ut redeemable fram him by the Honourable 
ay, 1777, or any 
* term of Whitſunday thereafter, on payment or conſignati- 
« on of 20}, ſterling, and held of the Crown, all conform to 
t charter of reſignation, under the Union-ſeal, of the ſaid 
* lands, in the claimant's favour, dated 3 July, 1776, and 
to his ſeizin following thereupon, dated 21 Auguſt, 1766, 
and recorded in the general regiſter of ſeizins at Edin- 
cc ny the 20th day of September thereafter. | 
To inſtru (5) that the claimant's title is a proper 
* wadſet, there is herewith produced the diſpoſition of 
the ſaid lands by the ſaid James Wemyſs in the 
* claimant's favour, whereupon the - ſaid charter proceeds. 
* And, to inſtruct that the ſaid lands are above 4ool. Scots 
. WG-3. * of 
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of valued, rent, there is produced a certificate under the 
© hands of the clerk and two commiſſioners of ſupply, bear- 
* ing that the lands of Glenningſlone q 

«© ceſs-books, at 3091. Scots, and the lands of Powguild, at 
* 579 l. Scots. NE abt | 


wal 


* 222 


c between his pre 
* now produces a diſpoſition from Mr. Wemyſs, of Wemyſs, 


js not entitled to be enrolled. 


and valued, in the 


% 


Upon theſe titles, Mr. Dalrymple claims to be enrolled 
in the roll of freeholders for the ſhire of Fife, having right 
to vote at the election of a member of Parliament. The 
ſaid Hugh Dalrymple's titles, referred to in the claim, 
were alſo produced to the meeting. 

« Tt was objected to the ſaid Hugh Dalrymple, that he 
« formerly claimed to be enrolled in the county, and his qua- 


« [ification was found to be inſufficient: That he has now 


« again claimed * the ſame title; and the only difference 
ent claim and the former one is, that lie 


« as the open of his charter; but that this diſpoſition will 
« not aid him, becauſe it appears to be redeemable, and at 


<< the ſame time is not a proper wadſet, which is the only 
. ſpecies of redeemable right which gives a vote. That it 
« has no reſemblance to a wadſet in any of its clauſes, and 


is only a ſale under a reverſion, and therefore the claimant 


„To this objection it was anſwered ; It is clear, from 


te the diſpoſition from Mr. Wemyſs, that Mr. Dalrymple is 


1 vad wadſetter. It is not a diſpoſition in ſecurity, or 
relief, of a debt, which is reprobated by the act of 1681 


(6) ; for in ſuch a caſe the creditor muſt account for his 


“ intromiſſions. But here the claimant is not only entitled 


to draw the conſtant yearly profits of the lands, but alſo 


* every caſualty of ſuperiority, however much they may 
« exceed the ſum upon payment or conſignation whereof 


te the lands may be ge 


* The meeting having heard and conſidered the above 


claim, and inſtructions (7) thereof, and the objection and 


« anſwer, and the roll being called, and the votes marked 
it was carried (60 to 58) to enrol Mr, Dalrymple; an 
* the meeting ordered him to be enrolled accordingly tor 
ce the ſaid lands of Powguild and Glenningſtone, being 8881. 


© Scots of valued rent.“ 


The diſpoſition referred to in the foregoing extraQ, being 
the inſtrument creating the eſtate by which Mr. Dalrymple 
claimed a right to vote, is here ſet down at full length. 

DISPOSITION, 


(6) zd Parl. Car. II. cap. 21. 
(7) Proofs. | 
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| DISPOSITION, * 
James Wemyſs, Eſq; of Wem ys, to Hugh Dalrymple, Eſq; 


£6 Enten 0 ons 
I James Wemyſs of Wemys, Eſq; ſuperior of the lands 
« and others under-written: Whereas Hugh Dalrymple of 
“ Fordell, Eſq; has made payment to me ot the ſum of 20]. 
* ſterling, for my granting theſe- preſents; whereof I here- 
« by grant the receipt, renouncing all exceptions and objec- 
&« tions in the. contrary 3; therefore wit ye me to have ſold, 
* annailzied, and diſponed, as I, by theſe preſents, ſell, an- 
* nalzie, and diſpone, to and in favours of the ſaid Hugh 
* Dalrymple, his heirs and aſſignees, heritably, but redeem- 
able always, and under reverſion, in manner after-menti- 
one, all and haill the lands of Powguild and Gienning- 
“ ſtone, with the haill parts, — and pertinents there- 
of, tenants, tenantries, and ſervice of free tenants of the 
* ſame, all lying in the'pariſh of 22k and 
* ſhire of Fife, as the ſame are more particularly deſcribed 
*in the rights and infeftments thereof, with all right, title, 
* intereſt, and claim of right, which I, my predeceſſors, or 
* authors, had, have, or any wiſe may have, claim, or pre- 
© tend thereto, or any part thereof, in time coming: In the 
« which lands I bind and oblige me to infeft and ſeiſe the 
© ſaid Hugh Dalrymple, and his foreſaids, upon their own 
| © proper charges and expences, to be holden of our Sovereign 
e's [Lord the King's Majeſty, and his royal ſucceſſors, in free 
“ blanch, for yearly payment of the blanch duties, and other 
duties, formerly payable by me for the ſaid lands, and that 
« by reſignation thereof; and for that effect to make, rant, 
* ſubſcribe, and deliver, all writs requiſite and neceſſary: 
And for effectuating the ſaid infeftment by reſignation, 
© wit ye me to have made and conſtitute, as I, by theſe 
&* preſents, make, conſtitute, and appoint | | 
1BC7 | . uw ; ; 
&« and each of you, conjunctiy and ſeverally, my very law- 
ful and undoubted procurators, to the effect underwrit- 
« ten; giving, granting, and committing to them my full 
„ power and commiſſion, to reſign, ſurrender, upgive, over- 
« give, and deliver, all and haill the faid lands of Powguild 
and Glenningftoye, with the haill paris, pendicles, and 
* 8 pertinents 


* 
” 
— N wh 
» 0 a . 1 p — 4 r N 4 * Ana . 2 
. ' wy = 2 23 -# 2 8 
2 * —— — —— r —— 1 * — 44 ata 2 mm 
* 2 1 er AY G 4 
— % 8 5 — * * * — ho. TH 
— 2 L 2 EEE SEES -- 


1 — 828 , * * i 


— — =_ 


88 een er. 


5 pertinents thereof, lying as aforeſaid; together with alj 
right, title, intereſt, and claim of right, which I, my pre- 
deceſſors, or authors, had, have, or any wiſe may have to 
the ſaid lands, n thereof, in the hands of our 
e Sovereign Lord the King's Majeſty, and his Highneſs's 
« ſucceſſors, or of his commiſſioners having power to receive 
<< reſignationa, and grant new inſeſtments thereupon, in fa- 
„. yours, and for new infeftment of the ſame, to be made 
% and granted to the ſaid Hugh Dalrymple, ang. bis fore- 
4 ſaids, heritably, but redeemable always, and under rever- 
©, ſion, ab follows, viz. Providing | always, as it is hereby 
'< expreſsly agreed upon, That the lands and others above 
**. dilponed ſhall he redeemable, by me, my heirs and ſucceſ- 
<<, ſors, from the ſaid Hugh Dalrymple and his. foreſaids, at 
* the:texm of Whitſunday 1770 years, or at any other term 
<< of, Whitſunday thereafter, by payment-making to them, 
. or conſignation for their behobf, of the ſum of aol. ſter- 
* ling, upon premonition to be made to them forty day; 
** preceding} the term of redemption, perſonally, or at their 
©, dwelling-places, in preſence: of a r aud witneſſes, as 
b effeirs ʒ andbin caſe of abſence or refuſal, the redemption- 
<< money; to be gonſigned in the hands of the caſhier of the 
£© Ro al Bank, or treaſurer of the Bank of Scotland, upen 
the peril af the conſigner; and the place of redemption 
* to be within St. Giles's church, at that place where the 
earl of Moray's tomb is ſituated; and an extract of theſe 
c preſents, or of the infeſtment to follow hereupon, ſhall be 
as good, valid, and ſufficient, for uſing the order of re- 
„ demption, as if a particular reverſion were granted on 2 
paper apart, with all ſolemnities neceſſary; acts, inſtru- 
„ments, and documents, one or more, in the premiſſes, to 
« aſk, lift, and raiſe; and, generally, to do every thing 
** thereanent which I could do myſelf, if perſonally preſent, 
© or; which to the office of -procuratory in ſuch | caſes 1s 
* known to appertain,, promiſing. to hold firm and table 
* whatſoever my ſaid procurator — or lau fully cauſes to 
<< be done in the premiſſes; and I bind and oblige me to 
«© warrant,: acquit, and defend the lands and others above 
„ diſponed, with this preſent diſpoſition, and infeſtment to 
« follow thereupon, to be free, ſafe, and ſure, to the, ſaid 
Hugh Dalrymple. and his foreſaids, from all perils, dan- 
« gers, and incumbrances whatſoever, at all hands, and 
<« againſt all deadly, as law will; excepting always from the 


“ foreſaid 


3590 1 7 F _ E, % = 89 = 
e forefaid warrandice the feu- rights and diſpoſitions of the - 
*«. property of the foreſaid lands granted by me, my prede- 
* ceflors or anthors ; And further, I by theſe prefents, not 
* only aſſign, tratifer, and difpene, to the faid Hugh 
« Dalrymple, and his foreſaids, the whole writs, rights, ti- 
« tles, and ſecurities, of and concerning the lands and others 
* aboye.diſponed ; but alſo the feu- duties and other cafual- 
« ties of ſuperiority, payable forth of the ſaid lands, from and 
c after the term of Whitſunday next to come, and in all 
« time coming during the not redemption as aforeſaid; 
* turning and transferring the whole right of the premiſſes 
„ from me and my foreſaids, to and in favour of the ſaid 
Hugh Dalrymple, and his fore ſaids, whom I hereby ſur- 
rogate and ſuhſtitute in my full right and place thereof; 
* impowering them to nplift and receive the ſaid feu-duties, 
to grant receipts, diſcharges, and conveyances of the ſame, 
« and, generally, to do every thing thereanent which T could 
* have done myſelf, before granting hereof; which aſſigna- 
« tion I bind and oblige me to warrant as follows, viz. in ſo 
* far as concerns the writs and evidents, at all hands, and 
« againſt all deadly, as law will; and in fo far as concerns 
* the ſaid feu-duties, from my own proper fact and deed al- 
e lenarly, done or to he done by me, in hurt and prejudice 
8 hereof : And I have herewith delivered up to the ſaid 
Hugh Dalrymple the following writs, viz. Extract diſpo- 
ſition of the lands above difponed, by the deceaſed James 
Earl of Wemyſs, in my favour, therein deſigned his third 
lawful ſon, dated the thirteenth day of July, and regiſtrated 
in the books of ſeſſion the 17th day of Auguft, 1754 years; 
Charter under the great ſeal, and inſtrument of reſignation 
thereon, both in my favours, dated the'6th of Auguſt, and 
year laſt mentioned, and inſtrument of ſeiſin tollowin 
upon the ſaid charter in my favour, dated the 15th, and 
regiſtrate in the general regiſter of ſeiſins kept at Edin- 
burgh, the 20th day of Auguſt, and year alſo laft menti- 
oned ; all to be kept and uſed by the faid Hugh Dalrym- 
ple and his foreſaids, as their own oye writs, in all time 
coming. And I conſent to the regiſtration hereof in the 
books of council and ſeſſion, or any other judges books 
competent, therein to remain for preſervation; and there- 


to I conſtitute 


my procutatots: In witneſs whereof, theſe preſents are 
1 614 wrote 


90 . | 

** wrote upon this-and the three preceding pages of ſtamped 
paper, by Francis Strachan, clerk to David Anderſon 
writer to the ſignet, and ſubſcribed by me, at Wemyſ- 
* houſe, the 6th day of May, 1766 years, before theſe 
witneſſes, William Murdoch and George Aedie, both my 
% ſervants. | 5 . 


Will, Murdoch, Witneſs. 
Geqrge Aedie, Witneſs, 


> 


Jas. WEurss.“ 


Mr, Dalrymple having been admitted on the roll, and his 
vote, of courſe (8), received, Mr. Henderſon, and certain 
other frecholders of the county, preferred a petition and 
complaint, to the court of ſeſſion, within the time limited 
by the ſtatute of 16 Geo. II. cap. 11. $ 4. (viz. 6 Feb.) 
praying that his name-might be expunged ; and the cauſe 
being argued, both at the bar and in printed memorials, or 
fatlums, according to the practice of that court, a decrce 
was made, (7 March) by which the objections to the vote 
of Mr. Dalrymple were overrruled, and the complaint di- 
miſſed, On this, a reclaiming petition (A) was preſented, 
and, by that means, the cauſe was brought to a re-hearing; 
but there had been no new deciſion, when the merits of the 
election came to be tried by the Committee, 

The counſel for Mr. Henderſon objected to the legality of 
Mr. Dalrymple's vote on two grounds. | 

I. They contended, That the eſtate created by the diſ- 
poſition from Mr. Wemyſs, was a redeemable right, not 
within the exception of the ſtatute of 12 Anne, tat. i. cap. 
6, and, therefore, deprived of the right of voting, by that 
ſtatute, | 

The preamble of the ſtatute recites, | 

„That of late ſeveral conveyances of eſtates had been 
1 made in truſt, or redeemable for eluſory ſums, no ways 
*« adequate to the lands, on purpoſe to create and multiply 
* votes in elections of members to ſerve in Parliament, for 
« that part of Great Britain called Scotland, contrary 
e to the true intent and meaning of the laws in that be- 
23 

And, by 8 3. it is enacted, 

That no infeoffment taken upon any redeemable right 
* whatſoever, (except proper wadſetts, adjudications, 9r 

„ appriſings, 

(8) 16 Geo. II. c. 11. $ 16. 


. . 
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contained, and had delivered them to Morris the 


lowing words: 
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appriſings, allowed by the a& of Parliament relating to 
elections, in 1681,) ſhall entitle the perſon ſo infeoft, to 


vote, or be elected, at any election in any ſhire or 
ſtewartry ? _ | : 

II. In the ſecond place, they contended, That the ſeiſin 
wen to Mr. Dalrymple, ia conſequence of the diſpoſition 


fom dr. en, va, on the tace of the infrument of 


ſejfin, void. 8 
It appeared, by that inſtrument, that, agrecably to the 


forms of the Scotch law, (which retains, in a great mea- 


ſure, the ancient feudal folemnities in the conveyance of 


real property) one Robert Reid had aQed as attorney for 
Mr. Dalrymple, and one John Morris as ſheriff ſpecially 
conſtituted for the purpoſe of performing .the ceremony of 
delivering ſeiſin, by virtue of the precept contained in the 


charter. That Reid, in the capacity of Mr. Dalrymple's 
attorney, had produced the charter, and the . therein 

| eriff, re- 
quiring him to perform his office. That the ſaid ſheriff had 


received the charter into his hands, and delivered it to the 


notary- public, to be read and explained to the witneſſes, 
which, accordjngly, the notary did. Then come the fol- 


« Pot cujus quidem &c. præfatus Robertus Reid vicecomes 
ein hac parte ſibi inde commiſſa, ſtatum & ſaiſinam heredita- 


© riam, ſed redimabilem ſemper, & ſub reverſione modo præ- 


dict. pariter & poſſeſſionem actualem, realem & corporalem, 


* totarum, &c. aliaque ſupramentionat. dict. Hugoni Dal- 


* rymple, per deliberationem terre & yr n fund: dict. 
* terrarum, in manibus dict. Fohanis Morris, tanquam 
H aQornati antedict. ſecundum tenorem dict. carte, & præ- 
* cepti ſaiſme ſupra-inſert. inibi content. & diſpenſationes 


* Super guibus omnibus & ſingulis, dict. Fobannes Morris, 
* tanquam actornatus antedict. a me, notaris publico, hoc 


præſens publicum inſtrumentum, ſeu plura publica inſtru- 


* menta, ſibi fieri petijt.” 


The inſtrument imports, therefore, that Robert Reid, 
who appeared as attorney for Dalrymple, acted as ſberiff in 
delivering ſeiſin, and that John Morris, who appeared as 
meriff, acted as attorney in receiving it (B). | 

| | Theſe 
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__ Theſe fads and cweumftances were neceſſary to be ſtated 
; $ideyy to the arguments of the counſel, which were as 
_ tollow ; | 172 be eee | 


4 


Covunsx for the petitioner. 
Iſt Point.] The, ſtatute of 1681, which _is the kraut 


work ot the laws concerning the election of the members for 
counties in Scotland, in aſcertaiging, what fort of eſtates ſhall 
give a right to vote, ſpecifies adjudications and appriſings, 
utter the expiration of the legal reverſion (i. e. the time with- 
in which it is competent to the original proprietor of the land 
to redeem it) and proper wadſets (1). N particular proyi- 
ſion was then made, or thought neceſſary, to deprive ther 
redeemable rights, or truſt eſtates, of the right of voting, 
But, as a ſeat in Parliament grew daily more and more an 
object of ambition, or intereſt, it became a practice, among 
_ perſons poſſeſſed of large eſtates, to,parcel them out in por- 
tions of ſufficient valuation to carry a vote, among their 
friends and dependents, but reſerving to themſelves a power 
by which, as ſoon as the turn — OP they might recal 
this ſhadow of property which they had conveyed away, 
It is eaſy to ſee that the conſequence of this abuſe necel- 
farily was, to throw the election of the members into the 
hands of à few men of overgrown: fortunes ;- and hey 100 
were commonly peers. The evil was grown ſo exorbitant 
towards the end of the reign of Queen Anne, that the inter- 
poſition of the legiſlature was neceſſary, to put a ſtop to it. 
Accordingly, a law paſſed, depriving afl truſt eſtates and re- 
decmable rights x hatſoever of the rights e 
was, however, an exception in favour of ſuch adjudications 
and appriſings as were allowed by the act of 1681, and oi 
proper auadſelc. Adjudications and appriſings, after the las 
! nas precluded the original tenant from the power of redemp- 
4 tion, are, in truth, no longer redeemable, and ſo the only 
* 


ſort of redeemable right to which a right of voting was a- 


9 


lowed by the ſtatute of Queen Anne, wðas a 1 wadſa. 
It will, therefore, be incumbent on the counſel for the fitting 
member, to ſhew that Mr. Dalrymple's eſtate is a pre 
<vadſet, in order to ſupport the legality of his vote. The) 
will, probably, not contend here, as was done in the * 
F | | g 


(1) 3 Parl. Car. II. c. 21. 


3 1 93 
of ſeſſion, that 4 ſale Ms reverſion, or, according to the 
expreſſion of the Roman law, fb pudo"de retroventdends, the 
intereſt of the vendee in ſuch eftate being ſeſs, or not more, 
precarious than that of à wadfetter, is flot within the ſpirie 
or meaning of the ſtatute. The proper way to anfiver this 
would be to read the Words' of the Kautz; ; for it is impoſſi- 
ble to underſtand thoſe words otherwiſe than that every re- 
8. 5 right Whatfoever, whictr" is not * proper wadſer, 
is t hereby e ved of the right to vote. oF 161 

It is not difficult to e why N19 ARORIR in PRO 
wadſets took place.” Formerly, deſole the introdud ion ot 
commerce, and the e thru of baths, alinofithe-effly 
way of raiſing Con rt ther oration of land, And 
the way of pa of theth was by ſuffering the 
lender to 1 5 hen * hen he rechive them wjarcounÞs 
ably, as.the p hraſe is; "that is, when He was to tri th the tehts 
for his inkelen; te enjby Me benen „if tliey exceeded the te- 
gular intereſt, and co inider6 ce wt, if the 7 Fl ſhort;/payitis 
the public burtkens at the ſame time, then his eſtite Was 
called a proper w2dſet. If, on the Wee, he was to ac- 
count for the rents to the dorrowet, and decuc his re- 
gular interelf; When thete Was an excess, 7 to recerve What 
was neceſlary to make it up, When. mere was 4 defieiency 
(as is the practice i in the caſe of Herſtable bonds, the com- 
mon form of landed ſecurity in; modern times), en bis 
eſtate was called an inproper ,, 1) 1992 

There were many circumtatices which contiibiſies' ts ; 
continue the poſſeſſion of darn thts ittipignoratedy/ in the 
hands of the wadſetter. As they were often pledged for their 
full value, it was hardly the 2 — 'of the reverſer, for fo 
the perſon entitled to rs is called in the law of Scotland, 
to repay the um and refume- the eſtate. The ſcarcity of 
money made it difficult to TOR in any other way, what 
was neceſſary for that pürpoſe. In the "Ei blands;- as the 
wadſetters were generally, perſons belonging to the-chan; and 
the reverſer the chieftain, this fort of retation formed-a bond 
of union betwixt them, Which it would have been danger- 
ous and j impolitic to. diffotve. By theſe means it 2 
that, in 168, and even ar the beginning of the 
tury, a great deal of the property in Scotland was F held in the 
form of wadſets, and, as iu 3 wadſetter Was, ite 

Wieden de 


their eſtates, which they enge did. 
r 


e groſs abuſe which was 


but that, at that time, they would have taken care by a 
proper and explicit proviſion, to prevent it. But, as that 
was not done; and, as votes, for naked ſuperiorities (3), and 
wadſets of ſuperiorities, have been determined to be legal 
by the court of ſeſſion, and the Houſe of Lords, it is now, 
perhaps, too late, for any other authority but that of Par- 
liament, to invalidate them. However, ſince votes of this 
fort are clearly fiftitious, . contrary, to the true ſpirit of the 
act of Queen Anne, and founded on a mere legal fraud, the 
Committee, who are the proper judicature for the interpre- 
tation of that act, will expect that a redeemable right of a 
ſuperiority ſhould apear evidently and indiſputably to be a 
proper awadſet, before they will determine that the holder of 
i ins ( ee, 
Beſides the natural jealouſy, which this court ought to have 
of all attempts to invade — ſubſtantial rights of eleQors, 
by the creation of fictitious votes, the eſtabliſhed rules of 
conſtruction require particular ſtrictneſs in deciding the 25 
2 * | | 3 ent 
(2) Vide ſupra, vol ii. p. 175: Note (B). Lg 


(3) It was admitted that Mr, Dalrymple's eftate was only the 
ſuperiority. 
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ſent queſtion. The general proviſion of the ſtatute is, that 
no tedeemable right in lands ſhall communicate a right to 
vote. From this general proviſion, proper wadſets are ex- 
cepted. Now, it is a ſettled maxim of the law, that, where 
there is a general proviſion and a particular exception, tlie 
proviſion ſhall receive as large a conſtruction, and the excep- 
tion as ſtridt an one, as the words will 1 A | 

But, when the nature and eſſential qualities of a' proper 
wadſet are explained, according to the authority of the beſt 
writers on he law of Scotland, it will be evident that they 
are entirel 


wanting to Mr. Dalrymple's eſtate; which is not 

a wadſet, but a right by ſale, under redemption.” 3 1 
A wadſet being, as has been already mentioned, an 
impienoration of land, although there is perhaps no tech- 
2 9 words neceſſary to conſtitute, fuch a right, 
yet it muſt appear, from the inſtrument by which it 
is conveyed, that it is a pledge, and that the reyerſer and 
wadſettet ſtand in the relation of debtor and creditor to each 
other. Hence it muſt be ſtated, either that the land is 
granted in 3 of or that it is conveyed in conſequence of 
money advanced, or lent; or it muſt be called @ ſecurity; or 
the deed mult contain a clauſe of requiſition, empowering the 
wadſetter or lender to redemand his money. Such a power, 
particularly, is of the very eſſence of a wadſet; and, if 
there is no direct clauſe to that effect, it muſt, at leaſt, ap- 
pear from the purview of the inftrument. In ſhort, there 
muſt be words in it ſufficient to aſcertain the relation of bor- 
rower and lender between the two parties. Where that 
clearly appears on the face of the deed, words, otherwiſe im- 
rting a ſale, will not prevent its being a wad/et ; but, if there 

is nothing importing ſuch a relation, and words of ſale _ are 
uſed, then it is impoſſible to conſider it as any thing elſe but 
a complete ſale. This is exactly the caſe of the diſpoſition to 
Mr. Dalrymple, which is in the form of a deed of ſale, and 
contains none of the expreſſions juſt ſtated, nor others tanta- 
mount to them. There is in it a covenant for the delivery 
of all the title-deeds to Mr. Dalrymple. This is conſtantly 
the 5 in the caſe of ſales; but, in wadſets, the re- 
verſer retains the deeds, and only ſtipulates to deliver them, 
if required. In like manner, there is no covenant with re- 
gard to the payment of the expences attending the tranſac- 
tion, in caſes of ſale; and there is no ſuch covenant in the 
deed in queſtion ; but, in loans, it is always provided, that 
the borrower ſhall pay the expences. | 1 


i 


1 


986 rene. 


Ia. . 2 H | PS. e 

| In Dellas's Styles, we find the form of a propet wadſet ſet 
forth, to which. the diſpoſition. to Mr. Dalrymple bears no 
more reſemblapse. than it does to a contract of marriage. 
The F in Dallas recites, that money had been 4d. 
vanced to the revetſer, to enable him to pay his debts, in, 
conſideration of which he /e/fs, amalzies, and. Hiſpanes,” 


&. And, among other circumſtances, characteriſtie of a 


la png [e's there is, as well a the, clauſe of redemption, 
a, ſpeeial claaſe of requiſition, by. which, if the, wadſetter 


ſhould chuſe to call for his money, the. reverſer is bound to 
Repay ies GI ee 
In the ſame manner Lord Stair, in his Title of wadlſets, 
conſiders them as Pledges in ſecurity. for money, and calls | 
the reverſer the debtor (5) ; and, from $ 22 of that. Lide, it 
is evident that he conſiders the, pawer of. requiliuon, in the 
wadſetter or creditor as ial to. a, wadſet, , 
In the Supplement to Spottiſwoode's Styles, which is 2 
book of conſiderable authority, we find the ſame idea of a 
wadfet. The qeſeription there given of it is, that “ It is 
right whereby lands, or others paſſing by infeftment, ate 
= 1 or the ſecurity ef a ſhecial fun (6).“ Aſter 
this definition, the form of a wadſei is given, in which the 
eſtate granted is called a wadſet, in the body of the deed; 
and it ſike wiſe contains an ex preſs clauſe of requiſition. + 
{td Point,] By the law of Scotland, when an eſtate is con- 
veyed from one to another, the charter granted by the ſupe- 
rior. to his new vaſlal mal};coman 12} what is called a pre- 
cept of ſeiain; that is, a command. from the ſuperior te his 
bailie; or, where the ſuperior, is the King, to a ſheriff par- 
ticularly, conſtituted for that purpoſe (8), to give ſeizin of 
the eſtate to the vaſſal or his attorney, by the delivery of the 
proper ſymbols. The execution of this precept is certified 
by an inſtrument, of ſeizin, i. e. the atteſtation; of e 
public, that poſſeſſion. was truly given in purſuance of t 
precept. The inſtrument of = recites the whole cere- 
mony obſerved. on taking the infeſtment, Which is as fol- 
lows: Firſt the vaſſal, or his attorney, appears on the lands, 


1 


(4) Dallas. Styles, p. 709, to 218. 
(5) B. 2. Tit. 10. 4, | 

(6) Tit. iii. C. 3. p. 139. | 

(5) Byſtat. 1672, cap. 7. ba 


; (8) -By ſtat. 1540, cap. 77. 1555. cap. 34. and 1606. eap. 15 


- 


YEXS. 13; 08. Be 9? 
. and, delivering the precept to the baillie or ſheriff, it is by 
him delivered, in the preſence of witneſſes, to the notary, 
who reads it; after which, the bailie, or ſheriff, delivers to 
the vaſſal, or his attorney, earth and ſtone of the lands. 
Then the vaſſal, by himſelf or his attorney, takes inſtru- 
ments in the hands of the notary, (that is, requires an atteſt- 
ation of him,) before the witneſſes, that he hath received 
ſeizin in due form. The inſtrument of ſeizin, containing, 
as was juſt mentioned, the hiſtory of this tranſaction, being 
drawn up by the notary, he ſubjoins an atteſtation of the 
truth of the facts, and it is then ſubſcribed by him and the 
witneſſes. | | 

From the form and ſolemnity of this writing, it is appa- 
rent, that it is, and is intended by the law to be, the onl 
evidence of the ſeizin ; and, whenever uy alpable defe 
or abſurdity in the manner of giving the ſeizin is ſtated on 
the face of the inſtrument, it muſt te inferred that the ſei- 
zin ſo given was void; and that the new vaſſal never was 
put into legal poſſeſſion of the eſtate. Now ſuch an abſur- 
dity does appear on the face of the inſtrument of ſeizin in 
the preſent caſe; for it recites that Robert Reid, who was 
Mr. Dalrymple's attorney, and ought to have received ſeizin 
from John Morris, the ſheriff, delivered ſeizin to Morris; 
that is, the intended vaſſal delivered the ſymbols of poſſeſſion 
to the ſuperior. It is manifeſt, that ſuch an act could not 
veſt the poſſeſſion in a man, who, not being ſeized, was to 
have received ſeizin from his intended ſuperior. In ſhort, 
the whole tranſaQtion was a mere nullity. That there are 
advantages attending the feudal forms of changing the poſ- 
ſeſſion of lands, is generally admitted even by the lawyers 
of this country (9), where they have in a great meaſure 
fallen into diſuſe: Be that, however, as it may, while they 
continue part of the law of Scotland, they muſt be adhered 
to, becauſe a deviation from them in one- inſtance, would 
be a precedent for relaxation in others, and, in the end, 
would beget the utmoſt confuſion and diforder. 

As Mr. Dalrymple, therefore, does not appear ever to 
have had legal ſeizin, or poſſeſſion of the eſtate, his vote 
muſt be diſallowed on that ground, even if the eſtate, meant 
to be conveyed to him, had been of ſuch a nature as would 
have entitled him, when ſeized, to the privilege of * . 

YOt. IF: H | | he 


(9) Bl. vol. i. p. 337, 342. 
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upon the merits of ſuch election. 
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The late deciſion of the court of ſeſſion on this ſubjeg, 
though it will not be pretended that it can bind the concur- 


rent and ſuperior juriſdiction of this Committee, may per- 
haps be urged as an enn which ought to weigh here; 

being the judgment of a co 

_ cauſe, and converſant in queſtions of this ſort. To obviate 


urt competent to the trial of the 


any advantage the counſel for the ſitting member may hope 
to derive from it in that light, it will only be neceſſaty to te- 


late the manner in which the judgment was given, and what 


paſſed in the court on the occaſion. 91 4 

(Here the counſel for the fitting member inſiſted, that 
it was improper to go into the hiſtory of what had paſſed in 
the court below, as it depended upon facts, which could only 


be proved by evidence; and, that ſuch evidence would be 


incompetent, as entixely immaterial to the cauſe, The 
counſel for the petitioners anſwered, by ſaying, that they did 
not mean to produce evidence of thoſe faQts, but merely to 


ſtate them as matter of argument, agreeably to the conſtant 


practice in courts of juſtice, when it is thought neceſſary to 
invalidate the authority of any caſe, by an account of parti- 


_ cular circumſtances attending the determination. 


The Committee over-ruled the objeQion, and directed the 
counſel for the petitioner to proceed.) 

When the cauſe came to be decided at Edinburgh, there 
were but 11, of the 15 judges, Prout on the bench. The 
lord preſident being abſent, the ſenior judge, by the conſtitu- 
tion of the court, was to preſide, and had the right of a 
caſting vote in caſe of an equality F. It happened, that the 
judge, to whom that province then fell, had voted for the ſit- 
ting member at the elecion; that is, he had done what 
amounts to the fame thing; for he, and another voter, in 
the intereſt of the petitioner, had agreed both to be abſent, 
It is evident, from the a& of Parliament under which the 
Committee ſits, that the ſenſe of the legiſlature is, that per- 
ſons having voted at an clection, pught not to ſit in judgment 

uch a perſon, it a mem- 
ber of Parliament, is, by the ſtatute of 10 Geo. III cap. 16. 


(1), expreſsly excluded from being choſen of a Committee, 
appointed 


In the court of ſeſſion, the preſident, or judge preſiding in his 
room, has no vote, unleſs when the other judges on the bench ar? 
cgnally Livided. | 


(1). 4. 6. 


dee, Mr Wh wh 99 
appointed to try the merits of any petition complaining of 
2 Lethon! af which he had . vote. F LES as 
theres no direct proviſion to prohibit a lord of ſeſſion, who 
votes at an election, from acting as judge in a cauſe on the 
deciſion of which the fate of the election is, in the event, to 
depend, the gentleman alluded to, not oy concurred in the 
judgment, but, in fact, determined the cauſe, by means of his 
caſting vote. Both points having been argued at once, ſeyera 
of the lords delivered their opinions; and that judge expreſs- 
ed himſelf in ſuch a manner, that the by-ſtanders, who 
heard him, underſtood, that he did not think Mr. Dalrym- 
ple's eſtate a proper wadſet. When the votes came to be 
collected, the queſtion ſhould have been general, in the 
terms of the petition, to this effect, Shall Mr, Dalrymple 
be expunged from, or continue on, the freeholders roll?“ 
But it being propoſed that ſeparate queſtions ſhould be put 
on each of the two points, that extraordinary method was 
adopted; and, the firſt queſtion being, Whether the ſeizin 
was valid or void,” it was determined to be valid, by a ma- 
jority of ſix to four. Then the ſecond queſtion was put, 
on the validity of the objection to the eſtate of Mr. Dalrym 


ple; and, there being a diviſion of five to five on that point, 


the preſiding judge gave his caſting vote in favour of Mr. 
Dalrymple ; contrary to the ſentiments he was underſtood to 
entertain when he delivered his opinion. Upon comparin 

the votes on the two queſtions, it appeared that an , 
tionable majority of the lords, thought (ſome, becauſe the 
eſtate was not, in their opinion, a proper wadſet; ſome, be- 


cauſe they conſidered the ſeizin as void) that Mr. Dalrymple 


had no right to be on the roll. Yet, by a ſtrange ſoleciſm, 
ariſing from the making ſeparate queſtions on the two points, 
when the general queſtion came to be put, the following in- 
terlocutor was pronounced: | 
The lords having conſidered this petition, and complaint, 
Kc. repel the objections, and diſmiſs the complaint.” _ 
The impropriety of this mode of deciding a cauſe, cannot 
eſcape the Committee; and the numerous and groſs incon- 
veniencies which would flow from it, will occur, without be- 


ng particularly pointed out. The buſineſs of a court of ju- 


dicature is, to determine the rights of the parties to the ſuit, 
not to mcot, and decide, abſtract points of law; but, accord- 
ing to the method adopted in this caſe, it is evident, that a 
palty might have the whole court, without one diſſenting 

H 2 voice, 


eee > ie oe ee ES 
ö 8 2 X. 


100 e „ Er: 


voice, in his favour, and yet the judgment be given for his 
orponent. Every ſeparate argument might be made the 
ground of 2 ſeparate queſtion ; and, if there were 11 points 
or arguments, 11 Judges, and. a ſingle judge againſt the op- 
poſite party on each point; and therefore, each of the 11 
upon a general queſtion, obliged in conſcience to vote againf 
him; yet 10 being for him on each ſeparate point the deciſi- 
on would be in his favour. The courts of law in England, 
aware of this manifeſt abſurdity, never ſeparate the points of 
a cauſe, when they come to give judgment ; but, each judge 
acting upon his own reaſons, and delivering thoſe reaſons, 
if he ſo thinks fit, the judgment is given, generally, for the 
plaintiff or defendant (©). | | | 
CouNnsEL for the ſitting member. 
In order to enter properly on the preſent argument, it will 
be of aſe to trace, in a few words, the progreſs of the juriſ- 
dition for the trial of queſtions concerning the election of 
commiſſioners for ſhires in Scotland. 3 
In 1597, by a ſtatute of that year (2), it ſeems to have 
been the intention of the legiſlature of that country, to give 
ſome degree of judicial power, with regard to elections, to 
the lord Regiſter, for he was, thereby, authorized to reject 
commiſſions (i. e. returns) which appeared not to be properly 
executed. There is no account, however, to be found in the 
records, of his ever having executed that authority; nor, in- 
deed, can any veſtiges of controverted elections be diſcover- 
ed, before the act of 168 1 (3) put the rights of election, and 
every thing relating to that ſubject on a new footing, From 
that time, all diſputes concerning titles to vote, were in the 
firſt inſtance, to be tried in the meeting of freeholders; and, 
if the parties were not ſatisfied with their deciſion, they were 
to be then carried to Parliament. The Parliament of Scot- 
land being a court of common law, there was no improprie- 
ty that ſuch diſputes ſhould be tried there, even when they 
did not affect, or ariſe on the occaſion of any particular elec- 
tion.—At the ſame time, a ſubſidiary juriſdiction was beſtow- 
ed on the court of ſeſſion when the Parliament happened 
not to fit, which, in thoſe days, was frequently the caſe. 
The law continued till 16 Geo. II. when a new juriſdicti- 


on was beſtowed on the court, of ſeſſion, the former having 
85 been, 


{2) Cap. 276. (3) Cap. 21. 
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been, in a manner, annihilated by the frequency of Parlia- 
ments After the Union. It is remarkable that the ſtatute, 
giving this new juriſdiction, ſays nothing about the Houſe of 
Commons. It has, therefore, been a matter of doubt, whe- 
ther that member of the legiſlative body poſſeſſes the appel- 
late authority, which was formerly lodged in the Scotch 
Parliament, relative to the qualifications of freeholders. In 
the cafe of Clackmannan, determined laſt year, the Commit- 
tee thought that they were bound by the limitation in the 
ſtatute of 16 Geo. II. cap. 11. (4). It may be queſtioned 
whether they were, or were not, right, in that opinion; 
however, according to their reſolution, it muſt follow, that 
Committees are equally bound by the whole of the act; 
and, therefore, it deſerves the conſideration of the preſent 
Committee how far they can, conſiſtently with the uniformi- 
ty of deciſion, entertain the preſent queſtion concerning Mr. 
Dalrymple's vote, after a judgment of the court of ſeſſion. 


One of the proviſions of the ſtatute of 1681 was, that no 


objections to a freeholder's being on the roll ſhould be com- 
petent in the appellate juriſdiction, which had not been tak- 
en, and ſtated formally in writing, in the court of irecholders. 
The point of the ſuppoſed defe& in Mr. Dalrymple's ſeizin, 
was never mentioned at the eleQion-meeting z; nor was it 
inſerted In the petition and complaint, nor ever ſtarted in the 
court of ſeſſion, till che counſel for the petitioner mentioned 
it, ore tenus, on the day when the cauſe came to be decided. 
If, therefore, the above-mentioned proviſion were ſtill in 
force, that point could not have been brought, by any com- 


plainants, either before the lords of ſeſſion, or the preſent. 


Committee. | 
By eRt. 4, of 16 Geo, IT. cap. 11. the power of complain- 


ing of a perſon's being on. the roll is given to freeholders, 


though not for at the Michaelmas or ele&ion meeting (5), 
It is a fair inference from this clauſe, that it is competent to 
abſent freeholders to make objections not ſtarted at ſuch 
meeting, and, with regard to them, therefore, the court of 
ſefſion has been in the right in conſtruing this clauſe as a re- 
peal of the proviſion of 1681, and as ang themſelves an 


original juriſdiction on the complaints of ſuch perſons. But 


is ĩt not ſtraining the ſtatute of 16 Geo, II. to extend it = 
e 


(4) Supra, vol. ii, p. 174. 
(5) Supra, vol. ii. p. 172. 
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The complaints of freeholders, who were pre ſent at the meet- 
ing, ſo as totally to repeal part of the act of 1681 by nothing 
elſe but mere implication —lf that ſtatute is ſtill in force, 
with regard to freeholders preſent at the meeting, the. queſti- 
on concerning the ſeizin was not, at the time it was made, 
competent to the court of {ſion (6). 


There is another reaſon why it was not then competent to 


them. By the ſtatute of 16 Geo, II. c. 11. $.4. it was en- 
acted that the perſon complained of ſhould have 30 days no- 
tice of the complaint, which term is now reduced to 15 days 
by 14 Geo. III. cap. 8 1. f. 1. But, in the preſent caſe, there 
was not time to comply with this rule, or give the, proper 
notice, as to the complaint concerning the ſelzin, and there- 
fore, on that ground, the court of ſeſſion ought not to have 
gone into it. EY en 1 
We ought, therefore, to look upon it as never having been 
before them, and, if this reaſoning is juſt, the deciſion muſt 
have been in favour. of Mr. Dalrymple, - even if there had 
been but one queſtion put, in the manner contended for by 
the counſel for the petitioner, TR 
But, at all events, as the queſtion concerning the title 
came before the court of ſeſſion, on an appeal from the cou 
of freeholders, and the other queſtion, as a matter een 
juriſdiction, it was peculiarly incumbent on the court of 
ſeſſton to ſeparate the points. Indeed, the practicę, ſo far 
from being extraordinary, is very common in that court, of 


1 


— 


which numberleſs proofs might be given (7). e 

When that mode of proceeding ought to prevail, and when 
it cught not, muſt depend on the particular circumſtances of 
the caſe 3 but it would be eaſy to put caſes, where a degree 
of injuſtice and abſurdity would be the conſequence. ot not 
ſeparating the queſtions, equal to what the counſel on the: 
other ſide ſuppoſe neceſſarily to follow from ſeparating them. 
If, ſor inſtance, in the peel cauſe, the queſtion had, been; 
put generally, and the deciſion had been to expunge Mr. 
Dalrymple trom the roll, ſtill, as it happened, a majority ot, 
the court would have thought that his eſtate was a proper 
wadſet, and a majority alſo would have thought his ſeizin 
good; and, it two different cauſes had come afterwards to 


o 


(6) Mr. Henderſon, and the other complainants, were admitted 
to have heen preſent at the election meeting. | 
(>) Several inſtances were mentioned, wide infra. 


be 
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be tried, in one of which the ſole queſtion was on a wadſet - 
ke the preſent, and, in the other, on a ſeizin alſo like the 
preſent, the majority of the court in each of thoſe cauſes 
mult have decided in favour of the defendant, though the 
neceſſary inference, from their deciſion in Mr. Dalrymple's 
caſe would have been, either that his eſtate was not a proper 
wadſet, or that his ſeizin was void. | | 

Committees of elections follow this method, of ſplitting a 
cauſe. into ſeparate queſtions, every day; and even the pre- 
ſent Committee has done ſo, at the defire of both parties, by 
relelring.to decide upon Mr. Dalrymple's vote and Mr. Mel- 
vilbs diſtinaly from Mr. Loch's (8), although the general 
queſtion for, them to determine is, , Whether Mr, Oſwald or 
Mr. Henderſon is duly elected. 

As to the obſervations which have been made on what 
fell from the preſiding judge in the court of ſeſſion, when he 
gave his opinion, he was, undoubtedly, miſunderſtood by the 
triends of the petitioner, who, wiſhing to hear him deliver 
ſentiments favourable to their cauſe, interpreted certain me- 
taphorical expreſſions ina ſenſe in which they certainly were 
not meant, | | | 

Upon the whole, therefore, what has been ſaid, to dimi- 
niſh the weight of the deciſion in Scotland, being removed, 
the Committee, no doubt, will give to that deciſion all the 
authority it merits as the judgment of a court competent to, 
and converſant, in, ſuch ſort of queſtions.—It is now fit to 
give ſome anſwer to what has been ſaid on the two. points, 

It Point.] The whole of the reaſoning of the counſel for 
the petitioner, on this point, proceeds on data which are not 
true, They ſuppoſe that there muſt be a borrower and 
lender, a loan and debt, to conſtitute a wadſet. Now this 
13 not ſo. A wadſet may be created without a loan; it may 
be a ſecurity for a gratuitous gift; and it was, in former 
times, when money was ſcarce, the common ſecurity for the 
portions of younger children, | 
There is nothing, in the very authors they have cited, 
which confines a wadſet to a ſecurity for a loan. Both Lord 
Stair, and the author of the Supplement to Spottiſwoode, call 
it merely a K. and do not ſay a word about Jaan. 
Stait's Inſtit. B. ii. tit. 10. Preamble, Sup pl. to Spottiſ. p. 139. 

Neither 


8) The voter whoſe right was difputed on the part of the ſit- 


ting member. 
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Neither is there any mention of a ban in the deſcription of a 
wadſet given by Sir George Mackenzie. Inſtit. Ib. ii. ft. 8. 


8 | 

The notion that a power of requiſition is neceſſary to con- 
ſtitute a wadſet, is founded on the idea of a loan, but, in 
caſes where a wadſet is given to a ſon, in ſecurity for his 
portion, ſuch a power cannot be ſuppoſed ; KY indeed, 
though a clauſe of requiſition is found in many of the more 
modern precedents, yet it is ſo far from being eſſential, that, 
in the earlier periods of the law of Scotland, no ſuch clauſe 
was ever introduced, becauſe it was never the intereſt of the 
wadſetter to reſtore the land, and take back his money. 
Lord Stair was, in 1681, preſident of the court of ſeſſion, ſo 
that he muſt be underſtood to have been acquainted with the 
| meaning of © proper wadſet”* in the ſtatute of that year, and 
* | he, in the Title juſt cited, 8. 2, has theſe remarkable words: 
The ordinary wadſet is by infeftment of property, or of 
annual-rent, the conception whereof is not under the 
name of impledging, impignoration, hypothecation, or 
the like, but in the terms of diſpeſition, or - mfeftment, 
hereby the property of the thing wadſetted paſſeth; andi 
eſtabliſned in the wadſetter: but under reverſion to the con- 
6 ſtituent, whereby it hath two parts; the infeftment, and the 
« reverſicn, The infeftment in wadſets is, in all points, 
© like to other infeftments whether, they be infeftments of 
A «© property, or of annual-rent, or whether they be public, 
i * holden of the conſtituent's ſuperior, or bafe, holden of 
37 ** the granter himſelf ; ſ% that all ſpecialties of wadſets reſo: 
* in the reverſion,” That is, the reverſion or power of re- 
demption, is the only effential charaQerjſtic of a wadſet; and 
in the diſtinQtion between a proper wadſet and" a redeem- 
able fale, or a ſale ſub pads de retrovendends, is, that, in 
the former, the grantor may redeem at any unlimited time; 
in the latter, he only can within a particular period. 

Here we fing, in Lord Stair, the Lord Coke of Scotland, 
what overthrows the whole ſyſtem of the counſel for the pe- 
titioner, We are told by that great judge, that no marks 
of impignoration are required, and that the reverſion 
is the only neceſſary charaQeriſtic.—As to the paſſage ther 
F, have cited from him (9), he does not at all ſay there, that the 

| power 
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power of requiſition is eſſential ; he only. mentions that, 
among other methods, which he is enumerating, whereby a 
wadſet may be deſtroyed. Sir G. Mackenzie (1), informs 


us, and it is well known, that wadſets formerly conſiſted of 


two diſtin inſtruments, the reverſion being ſecured to the 


grantor by a ſeparate deed, but neither does he mention the 
clauſe. or power of requiſition, as making part of either of the 
deeds, - Craig's authority, lib. ii. diag. 6. 8. 27, entirely coin- 


cides with that of Lord Stair and Mackenzie's. 


The doctrine of the petitioner's counſel is not leſs contra- 


dicted by decided caſes, than by the opinions of the beſt au- 


thors. 


"The caſe.of Mr. Munro of Culcairn, determined: by the 


court of ſeſſion, in 1745, is exactly in point to the preſent. 
That gentleman obtained a charter, and was infeft, and af- 


terwards inrolled, as a freeholder of the county of Roſs ; but 
a complaint was preferred againſt him, objecting, that his 


right was not a proper wadſet. An interlocutor being pro- 
nounced in his fayour, 4 moſt elaborate reclaiming petition 
was prepared by his- counſel, a. lawyer of very eminent abi-- 


lities. It was particularly inſiſted, That his eſtate appeared, 


by the charter granted to him by his father, to be deſtitute 


of certain neceſſary requiſites common to all wadſets, both 
proper and imptoper; namely, that there ſhould be a bor- 


rower, and lender, a debtor and creditor, a ſum ſpecified to 
be advanced by the wadſetter, and: à clauſe of requiſition, 
empowering him to demand his money. Vet this reclaim- 
ing petition was diſmiſſed by the court, without any anſwer 


being put in by tbe oppoſite patty.— The recital of the diſ- 


poſition by Mr. Monro's father only alleged the grant to 
be made ** for certain onerous cauſes, and conſiderations moving 
* him,” without ſaying a ſyllable of any loan or advance of 
money; and the px: - ce wadſet, or pledge,“ never occur 
in it, but, inſtead thereof, the common terms of a deed of 
ſale. When this caſe was cited in the court of ſeſſion, the 


anſwer given to it, was, The deciſion is wrong ;” A very 


eaſy way, to be ſure, of getting rid of a ſtubborn authority. 
But what ſhews that, at the time, it was not thought wrong, 
is that it was never appealed from to the Houſe of Lords, 
but was acquieſced in by the loſing party. 

In the caſe of Galbraith againſt Cunningham, determined 
the 15th of January, 1775, the objection was, that there was 
no power of requiſition ; but that too was over-ruled, The an- 


ſwer 
(1) Lac. cit. 
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ſwer given below to this caſe was, "That it is not fully re- 
«, ported (2) 3* but of this no manner of proof was adduced. 

The cafe of John Stirling, Eſq; againſt Archibald Camp- 
bell, Eſq; (father to one of the counſel for the petitioner) 
turned upon a queſtion concerning what was eſſential to con- 
ſtitute a proper wadſet. It was determined, in the court of 
ſeſſion, 6th March, 1754 (3), and, on an appeal, the de- 
cree was affirmed in the Houſe of Lords, 2 April, 1754 (4). 
In the reaſons for the reſpondents, - in this caſe, a deſcrip- 
tion of a proper wadſet is given, which correſponds entirely 
with the diſpoſition in favour of Mr. Dalrymple. 
(+7 he counſel read part of the reaſons from the printed 
Caſe.) | 

To the authority of the beſt writers, and of the caſes cited, 
we ſhall be able to add the teſtimony of a very-eminent' con- 
veyancer in Scotland, who will prove, that the deed of con- 
veyance to Mr. Dalrvmple is rages conſonant to the for- 
mulu he makes uſe of, when he is emp a Bp to draw a proper 
wadfet (5). 

IId point.] If the reaſoning in the foregoing part of the 
argument is concluſive, it is as little competent to the Com- 
mittee, now, to go into this point, as it was to the court of ſeſ 
ſion, when the cauſe came before them. However, upon 
examination, the queſtion will appear to be founded on an 
objeftion which cannot prevail before any tribunal. 

In Scotland, there are forms, or precedents, ready made, of 
Pe. of ſeiſin, as there (are of bonds and other legal 
inſtruments, in this country; and they are always drawn 
with blanks for the names of the ſpecial attorney and baillie 
or ſheriff, that they may be filled up as the oecafion requires. 

Before the ſtatute of 161 7, cap. 16, for the regiſtration of 
feiſins; greater ACCUracy was required with regard to the 
execution of the precept, that being, at that time, the only 
means of ſecuring the notoriety of the infeftment. Hence, 
in the earlier deciſions on defects of form in the livery of 
ſeifin, greater ſtrictneſs was neceſſary, and was obſerved, 
than fince the eſtabliſhment of regiſters. From that period, 

the 


(2) Decifions of the court of ſeſſion, from 1752 to 1556, 
p. 156 to 183. 

(3) Deciſions of the court of ſeſſion, from 1752 to 1756. p. 152 
to 185. 

(4) Caſes in the Houſe of Lords. 

(5) Jide infra, p. 54, 85. 
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the proper and ſureſt evidence of the infeftment has been, the 
regiſter ; and the court of ſeſſion, and particularly the Houſe 
of Lords, have, of late years, been much leſs ſcrupulous 
with reſpe& to mere clerical miſtakes in inſtruments of ſeiſin. 
In the preſent caſe, if the blanks had not been filled up, 
there is no doubt but the ſeiſin would till have been valid; 
and, this being ſo, according to the maxim of “ ſuperflua 
„un nocent,”” the error in writing one name for another, in 


ſome of the blanks, cannot vitiate what would have done 


without any name at all, Rat 


__ Caſes, where objections founded on ſimilar miſtakes, have 
been 'pver-ruled, might be cited in great number: Some, 
where the miſtake was with regard to the proper /ymbal.; 
others, where it regarded the place of the infeſtment; and 
others, again, where it was, as here, in the name. | 


In the Caſe of Gordon of Hallhead againt Brodie, and 


#434 


Here 


(6) The eſtates of life-renter and fiar, bear a pretty near re- 
ſemblance to thoſe of tenant for lift, and remainder-man in fee. — 
There are, however, many particulars in which they differ. 
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Here the name of the life-renter was omitted, in writing 
out the inſtrument of ſeiſin; and, although the giving pol- 
ſeſſion to the party is the very eſſence of the ſeiſin, the ob- 
jection, after having been, at firſt, allowed by the court of 
ſeſſion, was, on a reclaiming petition, and a better conſidera- 
tion of the queſtion, 5 0 A} 9 4 
There is an old caſe reported by Dirleton, (Hilton againſt 
Lady Chynes, 214. Tit. 1676,) Where, a ſeiſin —— 
* objected to, becauſe it ſtated both the baillie and attorney 
© to be the ſame perſon, who could not give and fake in- 
* feftment; the court of ſeſſion, in reſpect it did appear 
« evidently, that it was a miſtake of the notary, ſeeing, by 

the firſt part of the ſeiſin, it was clear, there was a diftin 
4 attorney, who did preſent the ſeifin to the baillie, did there. 
* fore incline to ſuſtain the ſame.” . | 
In the caſe of Livingſtone againſt Lord Napier, there was 
the following miſtake in the inſtrument of ſeiſin. In the fiſt 
part, John Bryce' was ſtated as attorney, or procurator, and, 
afterwards, it was ſaid, that poſſeſſion, &c. had been given, 
by deliverance to the ſaid John Burn (a name not mentioned 
before) as. procurator for, &c, of earth and ſtone & c. An 
objection taken on this ground was over-ruled by the court 
of ſeſſion, and, on an appeal, by the Houſe of Lords ()). 
4th March, 1768, The Houſe of Lords reverſed a judg- 
ment of the court of ſeſſion, in the caſe'6f, Ogilvie againſt 
Skene and Hunter, where that court had held a ſeifin void, 
becauſe the inſtrument did not ſtate, that diſtin. ſeiſin had 
been given for, the diffcrent parts of diſcontiguous lands, —It is 
obſervable, that, both in this, andthe foregoing caſe of Li- 
vingſtone and Lord. Napier, the points were ſeparated (D). 
In a very late inſtance, where the validity of certain votes 
carved out of Lord Fife's eſtate was called in queſtion, both 
in the court of ſeſſion and the Houſe, of Lords, it was ſo well 
underſtood that objeQions of the preſent ſort had no chance 
of ſucceſs, that, although the votes were very liable to ſuch 
objections, and all other ſorts of points were made, no notice 
was taken of the mere formal defects in the inſtruments of 

jeiſin. Da 

To ſhow, that the form of Mr, Dalrymple's diſpoſiti- 
on was fimilar to other precedents of proper wadſets, uſed 
in the preſent praQtice, one Mr. Mitchelſon, a conſiderable 
conveyancer 


(7) 3 March, 1762. 
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conveyancer at Edinburgh, was produced as a witneſs, by 
the counſel for the ſitting member. But, as deeds drawn by 
conveyancers, if not brought into a court of juſtice, and con- 
firmed by a legal determination, can be of no authority, I 
have thought it unneceſſary to give any account of his evi- 
dence. "1 1 
Couss El. for the petitioner, in reply. | 

If the Committee were to. hold that they have no juriſdic- 
tion in the preſent caſe, the obvious conſequence would be, 
to throw the whole right of deciding upon the ſeats of the 
members of the Houſe of Commons for Scotland, into the 
Houſe of Peers. But ſuch a doQrine cannot be ſeriouſly 
maintained. | 

It is natural to ſuppoſe, that this court will be more ſcru- 
pulous and jealous interpreters of the laws againſt fictitious 
votes, than the Houſe of Lords. While that Houſe has, in 
deciding upon appeals, ſhown a great latitude on queſtions 
of this 2 the Houſe of Commons, on ſeveral occaſions, has 
diſcovered a very different ſpirit. Thus, in the caſe of the 
county of Dunbarton, 23. Jan. 1724-5, they oppoſed an at- 
tempt to multiply votes, by granting undivided ſhares of the 
ſame ſuperiority, by two reſolutions, which are to be found 
in the Journals (8). This caſe is cited, not from any ſimi- 
larity of the point to that in the preſent cauſe, but for the 
ſake of principle; and to ſhew that, if they can, the Com- 
mittee ought to ſet aſide a vote which is clearly fictitious, 
and againlt the ſpirit of the acts for ſecuring the freedom of 
elections. | | | 

It has been ſaid, that a loan is not neceſſary to the idea of 
a proper wadſet. Perhaps it is not; but certainly there 
muſt be a debtor. and creditor, to conſtitute a wadſet, and a 
wadſet muſt be a pledge in ſecurity for a debt. There are 
ways of conſtitming debts without loan, as in the caſe of a 
proviſion for a younger ſon. There, although the younger 
ſon does not lend the money for which he obtains the wadſet, 
yet undoubtedly the reverſer is his debtor, for the ſum, and 
he holds the land as a pledge for the ſecurity of it. 

Thus Lord Stair, and the author of the Supplement to 
Spottitwood?, deſcribe a wadſet as a ſecurity; and this is ad- 
mitted to be a proper deſcription by the counſel on the other 
ſide. But can it be contended, that, in the preſent caſe, 

there 


(3) Journ, vol, xx, p. 378. col. 2. 
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there is any thing characteriſtic of a ſecurity ? What is the 
ſum advanced ? Only twenty pounds. Yet, if this a bond 
fide tranſaction, the wadſetter, as ſuperior, is entitled to a 
year's rent of the lands from every new ſingular ſuctceſſor, (i. e. 
purchaſer, according to the legal ſenſe of that word in Eng- 
liſh) and the rent of the eſtate is about 400l. a year. Will it 
be imagined, or can a court of juſtice intend, that a man of 
Mr. Wemylſs's fortune, would pledge ſo valuable a property 
tor the ſum of twenty pounds ? a 0! e 

One of the counſel on the other ſide alleged, that the diſ- 
tinction between a proper wadſet and a redeemable ſale, is 
that, in the firſt, the power of reverſion is perpetual, in the 
latter, limited to a certain time (9). But in this-he is miſ- 
taken. The parties to a ſale may annex any condition to it 
they pleaſe; and, in fact, the reverſion in wadſets is often 
limited; and, in fiftitious ſales, ſuch as the preſent, it ne- 
ver is. | | 

To the authorities already cited, may be added that of the 
legiſlature of Scotland, to thow that wadſets depend on the 
idea of a debtor and creditor. By the ſtatute of 1 1661. cap, 
2. which is entitled, © An act for ordering (i. e. regulating) 
* the payment of debts, betwixt creditor and debtor ;“ the 
wadſetter is expreſsly called the creditor, and the heritor (or 
reverſer) the debtor. = BEE uw 

- In the Hiſtorical Notes of Lord Kaimes, annexed to his 
abridgment of the ſtatutes, he obſerves, on the act of 1469, 
cap. 27. that though a wadſet is a redeemable right, it is 
« very different in its nature from redeemable ſales, menti- 
„ oned in that ſtatute. * In a wadſet, whether the land be 
* held of the ſuperior or the grantor himſelf, no more is un- 
4 derſtood to be conveyed than a pledge, or real ſecurity 
« for money (1).” 

With regard to the caſes cited, they do not apply, The 
deed, in the caſe of Monro, was made in 1707, before the 
ſtatute of 12 Anne, and, as that ſtatute had no retroſpective 
effect, the vote of Mr. Monro, though founded on a re- 
deemable ſale, was not affected by it. 

In Galbraith againſt Cunningham, the only objection 
was, the want of an expreſs clauſe of requiſition. To this 


it was anſwered, that there was enough on the face of — 


(9) Supra, p. 80. 
(„) Note 16. p. 439,440 
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. deed to imply a power of requiſition; and the petitioner ad- 
mits, that ſuch implication is ſufficient. It has been thought 


prudent to make only a partial quotation from the caſe of 
Stirling againſt Campbell, becauſe that caſe, taken altoge- 


ther, makes directly againſt Mr. Dalrymple's vote, and 


ſhows that the uſual form of a proper wadſet is ſomething 
very different from the deed of Mr. Wemyſs in his favour. 

In the printed anſwers to the 9 petition, are cited 
as inſtances of proper wadſets, although they contain no 
power of requiſttion, expreſſed or implied, a number of 
grants for the purpoſe of voting, particularly thoſe carved 
out of Lord Fite's eitate. But, as to them, it is to be ob- 
ſerved, that though they were the ſubject ot litigation, both 
at Edinburgh and in the Houſe of Lords, the preſent point 
was not once agitated. | | 

In ſhort, there is no deciſion or caſe in point to ſupport 
Mr. Dalrymple's vote; and there is a very late judgment of 
the court of ſeſſion directly againſt him; namely in the caſe 
of Mr. James Hamilton. | | | 

Sir Archibald Edmonſtone conveyed an eſtate for the pur- 
8 of giving a qualification to vote, to his brother Captain 

mondſtone, in life-rent, and James Hamilton, Eſq; in 
tail- male. In the diſpoſition there was this clauſe: “ Re- 
« deemable always, and under reverſion, the ſaid lands, &c. 
« in ſo far as concerns the fee thereof, &c. from the ſaid 
james Hamilton, the fiar, and the heirs male of his body, 
« by payment to them, or lawful conſignation for their be- 


* hoof, of the ſum of 10 marks Scots, at and upon the term 


« of Whitſunday next, 1772, or at any other term of 
« Whitſunday, or Martinmas thereafter, &c.” - 

Here, although the right of redemption was perpetual, 
and all other requiſites of a proper wadſet were to be found 
in the deed, yet becauſe, as in the preſent caſe, there were 
no words giving à right of requiſition, neither expreſsly nor 
by implication, the court of ſeſſion, after having at firſt 
over-ruled the objection to the vote, on more mature conſi- 
deration, ordered Mr. Hamilton to be expunged from the 
roll, | 
The authorities cited, in anſwer to the ſecond objection, 
are none of them directly in point: if they were, there are 
others to oppoſe to them, where blunders like the preſent 
have been held to be fatal. The Committee will therefare 
think themſelves at liberty to exerciſe their diſcretion, and 


will 
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will be glad to have it in their power to lay hold of any de- 


ſtone and Lord Napier comes neareſt the preſent; but there 
one of the ſurnames, an imaginary one, Burn,” being 
not miſtaken; and that alone, prefaced by the relative 
Prieſthill, & c. determined ſo lately as 18 Feb. 1768, Sir 
John Gordon conveyed to Roſs in life-rent, and to Gordon 


in fee, three parcels of land. f. Part of Faſter Aird and 
Eaſter Tarbat. 2. Part of the lands of St. Martin's. 3. 


being mentioned from the bench (E), it was allowed by the 
court, though there was the greateſt reaſon to imply, from 


frediflarum terrarum de Eaſter Aird, Eaſter Tarbat, tt 


fect in point of form, in order to ſet afide a vote fo cleazly 
fictitious as that of Mr. Dalrymple. The cauſe of Living- 


is this material difference, that the only miſtake nere was in 


ſubſtituted inſtead.of 5 Bryce; but the Chriſtian name was 
& faid, was a ſufficient deſcription of the perſon, 
In the Caſe of Mac Leod of Cadboll, &c. againſt Roſs of 


Part of the eſtate of Meickle Tarrel. In the inftrument of 
ſerzin, the notary only mentioned that infeftment had been 
ou of the lands of Eaſter Aird, Eaſter Tarbat, und St. 

artin's. He neglected to mention Meickle Tarrel. This 


defect did not occur to the parties, or their counſel; but, 


the latter part of the inſtrument, that infeftment had been 
given of the whole lands; for it concluded thus: Ada erant 
hec ſuper fundum omnium et ſingularum partium-” ſeu portionum 


MrickIx TarRELL, reſpectivè et ſucceſſive, &c.(2). 
When the counſel for the petitioner had finiſhed, the coun- 
ſel on the other ſide, havinga right to obſerve on the new au- 
thorities they had produced, took notice, that the caſe of Dun- 
barton, in the Journals, had no kind of analogy to the preſent 
queſtion, and that even that of Hamilton did not apply to the 
preſent caſe ; tor that the lands were, in that caſe, conveyed 
to one perſon in life-rent, and to another in fee; which was 
-2 very anomalous right, and inconſiſtent with the nature of 
a proper wadlet. That it was an abſurdity. to create a lite- 
rent upon a right redeemable at Whitſunday, 177, or any 
ſubſequent W hutſunday or Martinmaſs. That it wes like- 
| | wie 


(2) Wight on Elections, p. 207, 208 Tf there is no miſtake 
in this quotation from the inſtrument of ſeizin, in Mr. Wights 
book, the lands of Se. Martin's mutt have been omitted in this part 
of the inſtrument, | 


a wy — 3 e r 


4 B | I 13 
wiſe an abſurdity, for the fiar to claim a vote as a toadſetter, 
when he neither did, nor could, draw any profits from the 
eſtate during the life of a life-renter ; and that-it muſt be pre- 


ſumed that thoſe were the grounds on which the judgment, 
turned, in that caſmſe. | 


The Case of William Melvil, Eſq; of Griegſton. 


At the eleQion-meeting ' for the county of Fife, 2 Jan. 
1752, Wilham Melvill, Eſq; was enrolled as a freeholder, 
„ in right of his wife, Margaret Bonnar of Griegſton, who 
« was heireſs of entail of: the lands of Griegſton, and ſtood 
« infeft therein by virtue of a charter from the Crown, in 
« favour of the ſaid Margaret, and the deceaſed Thomas 
« Graham; her firſt huſband, dated 31 Jan. 1724, and of 
4 feiſin following on the ſaid charter, regiſtered in the ge- 
* neral regiſter, 19 March, of the ſame year.—The lands 
« rave by the valuation-books, to amount to 4611. 
of yearly valued rent“ 7 *s | 

By the ſtatute of 1681. cap. 21. Huſbands are entitled to 
be enrolled, and to vote, for the freeholds of their wives, 
(though they have no infeftment in their own perſon,) if the 
wife is infeft (39). L 

At the laſt eleQion-meeting, when the roll came to be re- 
viſed, an objection was taken to Mr. Melvill's continuing 
upon it. The proceedings on the occaſion are thus entered 
in the minutes. | 

« Then Mr. Niel Ferguſon gave in the following objec- 
© tion in writing, viz. 1 Niel Ferguſon, advocate, object 
to Mr, Melvil of Griegſton, That he is denuded of the 
„title upon which he ſtood upon the roll, his wife, in 
* whoſe right he was enrolled, having diſponed her eſtate 
« to her ſon Capt. Graham of Greigſton, who is in poſſeſ- 
* fion of the ſame, and ſets tacks (4) as fiar, and draws the 
* rents; in evidence of which a tack is herewith produced. 
* —Andhe is called upon to ſay, if this is not the fact. 

(Signed) N1eL FeRGuUSON.” 

And the ſaid Mr. Melvil being preſent in cout, and 
* being enquired, if he would make anſwer to the objeQi- 
* on? refuſed to make any, but was willing to take the oath 
* of truſt and poſſeſſion: And Mr. Cunninghame anſwered 

Vor. IV. 1 ani | « to 


* 


(2) Wizht, p. 8 (4) Leaſes. 
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to the objection, That the objection was not relevant, 
« and could not be proved by any other evidence than a 
« deed under his (Graham's) own hand, and a deed. under 
„ the hand of a third party was no proof againſt him. 

* And the vote being put to expunge William Melvil, or 
“ not, and the roll being called, and votes marked, it wa: 
% carried (62 to 27} not to expunge him.“ T 

To ſupport the objeQtion, a leaſe was produced at the 
meeting, granted by Captain Graham, in which he de- 
ſcribed himſelf as flat of the eftate, and entitled to make 
teaſes during his mother's life. 0 Ig] 

A petition and complaint was preſented to the court of 
ſeſſion, complaining of this decifion of the court of freehold- 
ers, at the ſame time with the complaint againft Mr, Dal- 
rymple's vote. The objection in the complaint was the 
fame as that taken at the election- meeting. It was over- 
ruled by the unanimous opinton of the judges. 
The deed, by which Mr. Melvil was alleged to be de- 
nuded of his eſtate, was produced to the court of ſeſſion, 
and is here printed from an admitted copy delivered in to 
the Committee. | 


ASSIGNATIO N. 


Margaret Bonnar and William Melvill, to Captain John 
| Graham. 


*I Margaret Bonnar, ſpouſe to William Melvill of Eaſ- 
ic tef Pitſcottie, heritable proprietor of the lands after men- 
© tjoned, and pertinents, with conſent of my ſaid huſband; 
c and I the faid William Melvill, for myſelf, my own 
& right and intereſt, with conſent of, and taking burden, 
« upon me for, my ſaid ſpouſe z and we. both, of one con- 
* ſent and aſſent, conſidering that Captain John Graham, 
& eldeſt lawful ſon procreated of the marriage between me 
ve the ſaid Margaret Bonnar and Thomas Graham, ſurgeon 
« in Cupar of Fife, my former huſband, has not only ad- 
& yanced and paid to and for us, the ſum of 4ool. ſterling 
* money, but alſo granted ſecurity for payment to us, 4nd 
< the longeſt liver of us, during all the days of the longeſ 
& liver's life, of an annuity of 20l. ſterling money yeath, 
ec at the terms therein mentioned, for and on account ot 


« our granting theſe preſents, in manner under written: 
„ Therefore 


„ HS CE Ve + CE LL”. P 
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© Therefore wez of one conſent and aſſent, and taking bur- 


« den as aforeſaid, hereby afſign and diſpone, to and in fa- 
« your of the ſaid Captain John Graham, and his heirs and 
« aſſignees whomlſoever, all and ſundry the rents, mails, 
© duties, and emoluments, kains, cuſtoms, and caſualties, yearly 


due, and payable: far, and forth of, all and whole the town 


« and lands of Greig ſton, with the parſonage-teinds thereof 


« included, parts, pendicles, tofts, 'crofts, houſes, muirs, 


* marſhes, coals, coal-heughs, and other pertinents thereof 
„ whatſoever, lying within the pariſh of Cameron, and 
« ſheriffdem of Fife, belonging in property to me the ſaid Mar- 
© euret Bonner, and that tor all the days and years of my 
« life, from and fince the term of Whitſunday laſt, in the 
“ year, 17631 ſurrogating and ſubſtituting the ſaid Captain 
John Graham, and his above-written, in our right, title, 
“ and place of the premiſſes; with full power to them to 
„ butput and input tenants in the aforeſaid lands, with the 
* pertinents; and for that effect to iſſue, and cauſe execute, 
« precepts.of warning againſt the ſaid tenants and poſſeſſors, 
seither in their own or our names, as they ſhall think expe- 
dient; and thereupon to obtain decreets of removing and 
* ejection, and to put the ſame to due and lawful execution; 
and to intromit with, uplift, charge for, and diſcharge, the 
© rents, mails, duties, and other caſualties and emoluments of 
* the ſaid eſtate hertby aſſigned and diſponed 4, and, in gene- 
“ral, all and ſundry other things, in relation to the pre- 
* miſſes, to do, in the ſame manner, and as freely and ab- 
* ſolutely in all teſpects, that we, or either of us, could 
% haye done before granting of this preſent right and aſſig- 
nation ; which we bind and oblige us, and our heirs and 
executors, to warrant to be good, valid, and ſufficient, 
to the ſaid Captain John Graham, and his foreſaids, 
from our reſpective facts and deeds done or to be done, 
ia prejudice hereof, and no further: And to the intent 
* the ſaid Captain John Graham, and his above-written, 
may be the more effeAually enabled to levy and recover pay- 
ment of the rents, duties, and others, lereby aſſigned and 
diſponed, and to proſecute and follow forth any action of 
* femoving, when neceſſary, that may be commenced and 
infiſted in againſt the tenants and poſleſſors, either in 
their own or our names, we have herewith delivered up 
to the ſaid Captain John Graham the charter under the 
I 2 « great 


þ 
% 
j 


N 
3 
1 
2 
5 
4 
14 
A 
1 
1 
5 
3 5 
P. 
of 
7 
+ 
4 


I TIT r 
3 > 2 e 
«Io 


116 ann #4XXXV. 


great ſeal, of the aforeſaid lands of Greigſton, exped: 
4% in favour of me the ſaid Margaret Bonnar, with the in- 
% ftfument of ſeiſin following thereon, &c. Dated 8th 
„March, 1766.” th Wha 


The counſel for the petitioner inſiſted, 


That, on the face of this deed, it appeared, that Mr. Gra- 
ham was thereby put in poſſeſſion of the eſtate, and there- 
fore, as poſſeſſion, either in his own right, or that of his wife, 
was neceſlary to entitle Mr. Melvill to remain on the roll, 
and to vote, both by the ſtatute of 1681, and more particu- 
larly by 7 Geo. II. c. 16, he had no longer any legal right to 
be conſidered as a freeholder. That, although he had taken 
the oath preſcribed by the ſtatute (5), they were till at li- 
berty to call his poſſeſſion in queſtion ; as you are at liberty 
to prove a man to have been bribed who has taken the bri- 


bery oath preſcribed by 2 Geo. Il. by © 24. That Graham 


could never be conſidered merely as a leſſee, becauſe his mo- 
ther had executed a judicial ratification of the conveyance 
to him, which is never done in the caſe of a leaſe, ſuch an 
act being in the nature of a fine levied by a feme covert in 


England. 


On the other fide it was contended, 


That Graham was a mere leſſee ; That though he might 
have the natural poſſeſſion of the eſtate, ſlill the legal, or civil 
poſſeſſion continued in the father and mother; That the 
feudal connection between them and the Crown remained 
unaltered ; and that the land would be forfeited by an act of 
treaſon committed by the wife, but could not be torfeited by 
the treaſon' of the ſon. | 


The counſel having niſhed their arguments, the Com- 


mittee took ſome time to deliberate; after which the coun- 


ſel were called in, and the Chairman informed them that 


- 


the Committee were of opinion, | 


That Hugh Dalrymple, Eſq; of Fordell, and William 
Melvill, Eſq; of Griegſton, had a right to vote at the laſt 
3 of a member to ſerve in Parliament for the count) 
of Fite. 


| Upon 
(5) 7 Geo. II. cap. 16. $. 2. 
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Upon this, the counſel for the petitioner ſaid they would 
not give the Committee any farther trouble. 


On Friday, the 22d of March, the Committee, by their 
Chairman, informed the Houſe, that they had deter- 
mined, 


That the ſitting member was duly elected (6). 


<) Votes, P- 510. 


„ ;d64I-T-& 


— 
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N O TE S 


Pacz go. (A). A reclaiming petition is ſomewhat ſimilar 
to a petition for a rehearing, 

P. 91. (B.) There was a third objection taken. by the 
counks for the complainants, in the court of ſeſſion. By Mr. 
Dalrymple's charter, the term when the power of redemption 


Was to commence, was Whitſunday, 1777. By the diſpoſition, 


Whitſunday 1770. This point, like that concerning the vali- 
dity of the ſeizin, was not raiſed at the eleQion-meeting. It 
was contended, before the court of ſeſſion, That Mr. Dalrym- 
ple, by acquieſcing under the judgment of the freeholders in 
1767, had admitted that the charter and infeftment alone were 
not ſufficient to entitle him- to be put on the roll ; and that the 
production of the diſpoſition, as the warrant for the charter, was 
requiſite ; and that now, when that diſpoſition was produced, 
it 2 that the charter was granted without a warrant; be- 
cauſe a charter conveying land, redeemable in 1777, and not 
till then, could not be authoriſed by a diſpoſition of land re- 
deemable in 1770, that the complainant had a right to ſuppoſe, 
that the diſpoſition, which was the warrant for the charter, had 
been ſuppreſſed, and another ſubſtituted in its place, to ſerve 
ſome purpoſe beſt known to the parties. | 

In anſwer, it was ſaid, 5 | 

That the production of the diſpoſition was unneceſſary, be- 
cauſe the nature of the right appeared ſufficiently from the charter. 
That, in queſtions of inrolment, all the evidence required is the 
inveſtiture by which the claimant is received as the King's vaſſal; 
and that this conſiſts only of the charter under the great ſeal, and 


. ſe * . x 
the ſeiſin conſequent upon it. That, however, it was evident, 


from a compariſon of the diſpoſition and the charter, that the one 
was the warrant of the other; for that the procuratory of reſig- 
nation, contained in the diſpoſition, was regularly executed, 
„ | accepted 
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accepted of, and a new ſignature made out, which was ſubſcrib- 
ed by the Barons of the Exchequer, and the King's cachet adhi- 
bited. That, in the- ſignature, the term of redemption is agree- 


able to that in the procuratory of reſignation, wiz. 1770. That 


the date and diſpoſitive clauſe in the diſpoſition are recited in the 
ſignature, and alſo in the charter, and that the only variance is 
the addition (by a miſtake of the clerk) of the word ** /eprimo” 
in the charter, which is not found in the diſpoſition, the ſigna- 


ture, or the record in the m_—_ Remembrancer's office. Fi- 


nally, that, at any rate, this objection being of what is called 


jus tertii, as between Mr. Dalrymple and the freeholders of Fife, 


they had no right to take cognizance of it, nor the court of ſeſ- 
fion, in a cauſe brought from the court of freeholders before 
them. That the variance as to the term for the commencement 
of the reverſion was a matter that only concerned the reverſer 
and wadſetter; and that, whether the lands were to become re- 
deemable in 1770, or 1777, the qualification of Mr. Dalrym- 
ple, as a voter, would be equally good. 

The court of ſeſſion ſeems to have given no opinion on this 
matter. It was, I preſume, abandoned by the counſel for the 
complainants, before the cauſe came to be decided, otherwiſe it 
muſt have made a third ſeparate queſtion.— The reclaiming pe- 
tition takes no notice of it, and it was only mentioned hiſtori- 
cally, but not argued, before the Committee. 

P. 100. (C.) In confirmation of what is here alleged, ſee the 
caſe of the Earl of Shrewſbury againſt the Earl of Rutland, on 
a writ of error to the court of King's Bench, Hill. 7 Jac. 1. 
(1. Bulſtrode, 4. to 11). In that caſe three errors were aſſigned, 
vet, though in delivering their opinions there were three out of 
five * judges whoagreed with the Court of Common Pleas on each 
ſeparate point, the judgment was reverſed. From the report of 
the caſe, the propriety of ſeparating a cauſe, where there are 
different points, into diſtin queſtions, appears to have been 
fully argued ; and the court held that it ought not to be done. 

To aſcertain which of the methods is the right one, or in what 
caſes the one ſhould be followed, and in what caſes tae other, 
_ to me a problem of very great nicety, and very difficult to 
ſolve, ; 

P. 108. (D.) The caſe of Ogilvie, againſt Skene and Hun- 
ter, does not ſeem applicable on the preſent occaſion ; for the 
chief queſtion in that caſe was not, whether a miſtake in drawing 
the inſtrument of ſeizin (livery being ſuppoſed to have been pro- 
perly given) ſhould vitiate the ſeizin, but, whether a diſpenſa- 
tion, in a Charter, from the neceſſity of giving ſeparate een 

elzin 


. * The cc urt at that time confiſted of five judges, Black, Com. vol, iii. 
40. 
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ſeizin of diſcontiguous lands, was, or was not, valid, under th 
articular circumſtances of the caſe, ſo as to render a genera 
eizin, which had been given, ſufficient. Vide Collection of 
Caſes in the Houſe of Lords.) | 
P. 112. (E.) In the report of this caſe of Macleod againft 

Roſs, it is not mentioned, whether the complainant was, or was 
not, preſent at the freeholder's-court. If he was "2 pope. this 
is an authority againſt what was argued by the counſel for the fit- 
ting member (ſupra, p. 102), viz. that new objections are not 
competent in the court of ſeſſion, or before a Committee, te 
perſons who were pre/ent in the court of freeholders. 


ADVERTISEMENT. 


ADVERTISEMENT. 


N the two firſt volumes of this collection, I 

thought it neceſſary, in order to complete the 
Hiſtory of the Caſes of Hindon and Shafteſbury, 
to give an account of the proceedings in the Houſe 
of Commons during the firſt ſeſſion of the preſent 
Parliament, in conſequence of the ſpecial reports 
of the Committees by whoin thoſe two cauſes were 
tried (1). It is equally neceſſary, for the ſame rea- 
lon, to lay before my Readers an account of the 
continuation of thoſe proceedings in the ſubſequent 
ſeſſions; as well as of the proſecutions, which the 
Houſe ordered to be carried on by his Majeſty's 
Attorney General, againſt the perſons who were 
the objects of the ſpecial reports. This I have 
therefore done, in the following Supplements to 
the two above-mentioned Caſes. 


(1) Supra, vol. i. p. 91 to 100. vol. ii. p. 150 to 153. 
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CASE op HINDON. 
VOL. 1. 


GA. 


On the Bth of May, 1775, the Houſe had reſolved, 
that they would take the ſpecial report of the Committee 
who tried this cauſe into further conſideration, as early as 
poſſible in the next ſeſſion of Parliament, and that in the 
mean time, no warrant ſhould be ordered for a new writ 
(1)——On the ſame day the orders were made for the pro- 
lecution of the four candidates, as they have been ſtated in 
the hiſtory of the caſe (2). 4 

At the beginning of the ſubſequent ſeſſion, on Thurſ- 
day, the 2d of November, 1775 (the Parliament having 
met on the 26th of October)? an order was made, for 
taking the ſpecial — into conſideration on Monday, the 
29th of January following (3); and, at the ſame time it 
was alſo — That Mr. * ſhould not iſſue his war- 
rant for the making out a new writ, for electing burgeſſes to 
ſerve in Parliament, for the borough of Hindon, before the 


29th of January (4). Mondey 
1 onday, 


(1) Votes, 8 May, 1775. p. 645, 646. 
(2) Supra, vol. i. p. 99. I 
(3) Votes, p- 43 

(4) 1bid. | 
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Monday, the 29th of January, 1776,—— The conſi- 
deration of the report was put off till the Wedneſday fol- 
lowing (1). | F 

Wedneſday, the 31ſt of January, — The order of the 
day for that purpoſe being read, the Houſe proceeded to 
take the report into conſideration, and it was read. Then 
an order was made, That leave ſhould be given to bring in 
a bill for the ſame purpoſes with the two which had been 
brought in, during the former ſeſſion (2); and a Committee 
was nominated for preparing and bringing it in, confiſting of 
the ſame gentlemen who conſtituted the Committee ap- 
pointed to bring in the ſecond bill, in the former ſeſ- 
lion (3). 


Monday, the 5th of Februaryg.—Mr. Dundas having 
preſented the bill (4), the ſame proceedings were had as in 
the former ſeſſion, when the ſecond bill was preſented (5), 
and the ſame perſons ſeverally ordered to attend, on the ſe- 
cond reading.--- I he ſecond reading was fixed for the 19th 
of February (6). | 3 


Monday, the 19th of February. Before the order of the 
day for the ſecond reading of the bill was called for, three 
petitions, of different ſets of electors, were preſented and 
read (7), containing allegations nearly to the ſame effect 
with thoſe in the three firſt petitions preſented on the 26th 
of April -in the preceding year (8). Theſe petitions were 
ordered to lie on the table until the bill ſhould be read a ſe- 
cond time; and leave was given to the petitioners in the 
firſt, (who complained of the bill as an extraordinary and in- 


jurious criminal proſecution, to be heard againſt it by their 
counſel, on the ſecond reading (g). | | 


The order of the day and the bill itſelf being now read, 
the counſel for the petitioners juſt mentioned (Mr. Batt), 
was heard againſt it (10); after which it was committed 


to 
(1) Votes, p. 212. (6) Ibid. 
tz Mer vol. i. p. 92, 94, 95. (7) IId. p. 168. 
(3) #9. p. 94. (8) Srpra, vol. i. p. 95, 96. 
(4) Votes, p. 240. (9) Votes, p. 346. 


(5) Sufre, vol. 1. p. 94. (10) Id. p. 347. 
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to a Committee of the whole Houſe, and the Friday fol- 
lowing appointed for the Houſe to reſolve itſelf into that 
Committee (1).--- The other two petitions were ordered. to 
be referred to the Committee of the whole Houſe, and leave 
given to the petitioners to be heard, by themſelves or their 
counſel, N07 the bill (2).--- The ſeveral perſons ordered, 

on the 5th of February 1 16555 this day, were again or- 
dered to attend on lite and this ſoint order with 
regard to them, was 1 * the re if of this ſeſſion, 
whenever the pots! in this bulinefs were ee to 
future day” k OH 3 


| Friday, the 271 of Valrankyr KT petition of ſeveral v0 
ters for the borough of Hindon, was preſented, and — 
ſetting forth, That the petitioners had attained the age of 
n years ſince the laſt election, and ſince a petition 
reſented on behalf of near fifty of the inhabi- 
a = the faid borough not included in the bill brought 
into the Houfe to incapacitate certain perſons from voting 
for members for the ſaid borough; and praying that r 
thing might paſs into a law that could, in any degree, aff 
the intereſt of: the PAL: 5b voters for the ſaid be. 


rough (4). 


This — was referred to the e of the whole 
Houſe ( 5): on 


| -Oun the. nan avian for wad — 8 17 
the Houſe reſolved itſelf into a Committee on the bill; and, 
Mr. Elwes bei inted Chairman, they made ſome 
progreſs; after which the Speaker reſumed the chair, and it 
was reſolved, That the further conſideration of the bil 
ſhould be proceeded on, in a Committee of the whole Houſe, 
on the Thurſday following (677. 't 


On Thurſday, however, (the 29th of February) the order 
of the day young. read, The Committee of the whole Houſe 
was nn that day ſeven-night (7). 


" Thurſday, 
1). Votes, 47. (55 Ihid. 
81 -Tbid.” BY Hob (6) Lid. 
{3) 1bid. p. 348. (7) P. 396. 


(4) Ibid. P. 374. 
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Thurſday, the 7th of March.---The. Houſe reſolved it- 
ſelf into a Committee on the bill; and, after ſome time 
ſpent therein, the Speaker reſumed the chair; and the 
Houſe adjourned, without appointing any future _ * 
proceeding further in this buſineſs. (1). 


On the day following (biz. Friday, the 8th of March „ 
Tueſday, the 19th of March, was fixed, for the Houle to 
reſolye itſelf again into a Committee on the bill (30. 


Tueſday, the 19th of March. The order of the day Was 
read, and the Houſe reſolved itſelf into a Committee, and 
made ſome further progreſs in the bill; after which, the 
Speaker reſuming the chair the Friday following was fixed 
— . to W itſelf a into a 1 r N on — 

n 


Friday, the 22d of March.---A fimilar po ing was 
had, and the matter further poſtponed to the 25 5 fol. 


towing (4). 

_ Wedneſday, the 27th of March,---The like proceedings 
took place as on the 7th (5). 

On Monday, the 1ſt of April, the nee da was appoint: 
ed for the Houſe to reſolve itſelf again into a ah 
on the bill (6). 


Tueſday, the 2d of April. —Tbe like n togk 
15 a8 9 Tue N the 19th of March; and the 24th of 
for proceeding further vue r 


5 2 wor (7): 
On that day, the Houſe adjourned ine ate the 18th 
(8),.on account of the Falter holidays. ne” 


- Wedneſday, the 24th of April. an The Commints of 
the whole Houſe was poſtponed till that day ſeven» 


night (9). 4, 
| N 
(1) N p- 433. (6) 2 578. 

(2) 1bid. p. 439. (7) 1bid. 566. 

(3) Lid. p. 484. 5 6 1. 

(4) bid. 513. 


(5) Ibid. 534. 
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And, on that day ſevennight, (Wedneſday, the iſt of 
og i was further poſtponed till the Tueſday follow- 
„ -; | | 3 8 5 
Tueſday, the 7th of May. The order of the day rela- 
tive to this matter being read, the Houſe adjourned without 
reſolving itſelt into a Committee, or appointing any future 
day for that purpoſe (2, 

_ On Wedneſday, the 8th of May, The Houſe came to the 
following reſolution: LS a os 8 


- Reſolved, << That this Houſe will, upon this day three 
%% months, reſolve itſelf into a Committee of the whole Houſe, 


4 


c to conſider further of the bill to incapacitate certain per- 


« ſons, therein mentioned, from voting at elections of 
„ members to ſerve in Parliament, for the borough of 
Hindon, in the county of Wilts (3) 
Tbe reader perceives that, by this reſolution, the bill was 
virtually: thrown out. It was known. that the ſeſſion would 
be at an end, long befpre the day thereby appointed for rak- 
ing it again inta conſideration; and all bills depending at the 
end of a ſeſſion fall, of courſe, to the ground. If the Houſe 
had intended to take up the affair in, the ſucceeding ſeſſion, 
they would have come to alike refolution with that of the 
8h of May, 2% (4). But, in truth, there was no ſuch 


ign. I have mentioned, on a former occaſion (5), the 


objeQions to the plan of changing entirely the right bf elec- 
tion in Hindon. It is evident, that ſome of thoſe objections 
were applicable to the ſcheme of introducing a new ſet of 
voters in conjuaction with the former; though this ſcheme 
had been adopted by the Parliament, with regard to the bo- 
rough of New Shoreham (6). It was foreſeen, likewiſe, 
that there would have been great difficulty in fixing on the 
new claſs of votert, becauſe the influence of different gen- 
tlemen of property in the neighbourhood of the place, would 
have been more or leſs increaſed, or diminiſhed, according as 
the freehalders of one, two, or more hundreds, ſhould der 
1 | | en 


(1) Votes, Pp. 640. (4) Supra, vol. i. p. 99- 
(2) IBid. 683. 5 5 Ibid. p. 101, 102. Note (B). 
(3) Lid. 693. (6) 11 Geo, Jll, cap. 55. 
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been admitted to a participation of the right of election. 
There was ſome danger, therefore, that a law which, in its 
origin, was intended to be a public benefit, and to amend 
the conſtitution, might, in the end, turn out a mere job, and 
become ſubſervient to the particular intereſt of certain indi- 
viduals. In ſhort, many, who had, at firſt promoted and 
fupported the bill, began in the courſe of the ſeſſion, to al- 
ter their opinion with regard to it; or loſt, at leaſt, much 
of the zeal, which they had formerly ſhown, for its ſucceſs. 
On the different occaſions, when it was to be taken into 
conſideration, there was often other . buſineſs more urgent, 
and more generally. intereſting, to be diſcuſſed ; and, by the 
time that was finiſhed, and the order of the day, for the 
Houſe to reſolve itſelf into a Committee on the Hindon bill, 
called for, the greater number of members, already worn 
out by a long attendance, were glad to leave the Houſe, Ad- 
vantage was taken of this, by ſome gentlemen, who, from 
the beginning, made no ſcruple of avowing their reſolution of 
employing every means, and every ſtratagem, which the 


forms of procedure in the Houſe of Commons ſhould fur- 


niſh, or authorize, in order to defeat the bill. Forty mem- 
bers are neceſſary to conſtitute a Houſe; and, if it appear 
that there is not that number preſent, an immediate ad- 
journment muſt take place. Whenever thoſe ' gentlemen 
imagined that the number preſent was under forty, they 
moved, that the Houſe ſhould be counted, and, m this 
manner, the proceedings were, at ſeveral times, ſuddetily 

2 the 7th of March (1); on Wed- 
neſday, the 27th of that month (2); and on Tueſday; the 
7th of May (3).---Another art was practiſed, with equal 
or even greater, ſucceſs. Every poſſible objection to the 
admiſſibility of evidence, was either raiſed by ſome member 
of the Houſe, or taken by the counſel Who attended at the 
bar on the part of the perſons who had petitioned againſt 
the bi l. Almoſt every fuch objection produced an argu- 
ment, a debate, a queſtion, and a diviſion. ' Thus, the pro- 
greſs of the buſineſs was clogged and retarded fo very effec- 
tually, as to make even thoſe who continued the moſt anxi- 
ous promoters of it, deſpair of ever bringing it to a 2 


(1) Supra, p. 103. (2) 1514. 
(3) 4bid. p. 106. 
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ſion; inſomuch that, at length, by a ſort of tacit agree- 
ment of all parties, the whole was . and the reſolution 
of the 8th of May, 1776, which has been ſtated, having 
been-come to, it was immediately followed by another, in 
thibmiadim:: wel i ood / Ea ens 
Reſolved, . ** That Mr. Speaker do iſſue his warrant to 
© the clerk of the Crown, to make out a new writ, for 
„the electing of two burgeſſes, to ſerve in this, preſent 
% Parliament, for the borough of Hindon, in the county 
of Wilts, the laſt election for burgeſſes to ſerve in this 
preſent Parliament, for the ſaid borough, being declared 
void (1).“ M et „ bak 
On Friday, the 3d of May, the following order had 
bee m pions mngl th 5 
Ordered, That Mr. Attorney General do give this 
* Houſe an account of what proceedings have been [had] 
in the proſecutions of Richard Smith, Eſquire, Thomas 
Brand Hollis, Eſquire, James Calthorpe, Eſquire, and 
Richard Beckford, Eſquire, purſuant to the direction of 
{ this Houſe, in the laſt ſeſſion of Parliament (2).” 
Agreeably to this order, on Wedneſday, the 22d of 
May, Mr. Attorney General made. a report of the pro- 
ceedings at law, up to that time (3); which was ordered 
to lie on the table (4); and a number of copies thereof, 
ſufficient for the uſe of the members of the Houſe, was or- 
dered. to be printed (5). | | 
This was accordingly done. EDIT 
It has been ſhown, in a former part of this work, that 
bribery, at elections of members of Parliament, is held to 
be a crime at common law, independent of any ſtatute 
againſt it, and to be punithable either by indictment, or 
information (6). The Attorney General adopted the lat- 
ter mode of proſecution ; and ſeparate informations ex 
officio (7) were filed by him in Trinity term, 15 Geo. III. 
(which was the firſt term after the order of the Houſe of 
Vor. IV. K Cammor@ 


(1) Votes, 8 May 1776. p. 693. 

(2) Votes, p. 656. 

(3) Li p. 756. 

(4) Lid. 

(5) Votes, p. 757. 

(6) Supra, vol. 11. p. 195, 196. | 
(7) Vide Blackſt. Comm. vol. iv. p. 304. 4to Ed. 
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Commons was made) againſt the four candidates, Smith, 
Hollis, Calthorpe, and Beckford. —This was in June, 


1775. | 

In Hillary term, 16 Geo. III. the defendants pleaded 
not guilty ; and iſſue being joined, all the four informati- 
ons were tried at the Lent aſſizes, in the county of Wilts, 
in March 1776 (1), before Mr. Baron Hotham. 

Mr. Calthorpe and Mr. Beckford were acquitted; Mr. 
Smith and Mr. Hollis were found guilty (2); and, on 
Monday, the 2oth of May, being the laſt day of Eaſter 
term, 16 Geo. III. they were brought up to the court of 
King's Bench, to receive the judgment of the court ; but, 
as the Judges were defirous to have longer time to conſider 
of the proper puniſhment, they were committed till the 
next term, to the King's Bench priſon. | 

Previous, however, to this commitment, viz. on the 
16th of May, the new election for Hindon took place; 
and Mr. Smith having again declared himſelf a candidate, 
he was returned, together with Henry Dawkins, 
Eſquire, | 

uch was the ſtate of the proceedings on the proſecutions 
of the Attorney General, when he made his report to the 
Houſe, which therefore conſiſted of nothing, but copies 
of the records of the four informations, and of the pleas, 
and an account, in a few. lines, of the event of the 
trials (A). 

On Saturday the 7th of June, being the ſecond day of 
Trinity term, 16 Geo. III. Mr. Smith and Mr. Hollis 
were again brought up for judgment. 

On the former occaſion, Mr. Serjeant Davy, as counſel 
for Mr. Smith. had informed the court, that his client had, 
a few days before, been re- elected, by a great majority of 
voices, to repreſent the borough of Hindon, and ſince 
there was not (as he alleged) the leaſt ſhadow or pretence, 
for any charge of bribery againſt him at that election, he 


*Hoped that would operate with the court in mitigation of 


the puniſhment they might think fit to inflict upon him. 
He ſaid that, at his f election, inſtead of introducing, 
tor 


(1) Vide the Report of the Attorney General, preſented to the 
Houſe of Commons, p. 46. 55. 


= — 


(2) They called no winetles on their trials. 
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for the firſt time, corruption into the borough, Mr. Smith 
himſelf had been led aſtray, and induced to the offence 
of which the verdict of a jury had found him guilty, by the 
eſtabliſhed, and almoſt univerſal, practice, among the 
voters of Hindon, of expoſing their ſuffrages to ſale; 
and that, by the purity with which the /a/? election had, 
on his part, been conducted, he was, in ſome meaſure, 
entitled to the praiſe of having reclaimed his electors 

from this inveterate abuſe of their An * 
Each of the informations contained ſeveral counts, and 
both Smith and Hollis were found guilty on all the counts, 
in the informations againſt hem. Moſt of the counts char- 
ged them with acts of bribery committed in October, 1774, 
immediately before the election. For thoſe acts, they 
were liable ſtill (until October 1776, ) to actions on the ſta- 
tute of 2 Geo. II. cap. 24. and to all the penalties inflicted 
by that ſtatute (1). The court of King's Bench, in the 
caſe of the King againſt Heydon, or Haydon, when the 
defendant was found guilty on an information for bribery 
granted by the court, reſpited the judgment, till the time 
within which aCtions on the ſtatute might be brought, was 
expired (2), in order that he might not be twice puniſhed 
for the ſame offence; and, nearly about the ſame time, in 
the caſe of the King againſt Pitt, and againſt Mead, they, 
on the ſame principle, eſtabliſhed it as a general rule, not 
to grant informations for bribery, in future, until the end 
of the two years allowed by the ſtatute, for proceeding by 
way of action (3). This rule, however, could only ope- 
rate upon informations granted, by the diſcretion of the 
court, to private proſecutors, and could not affe thoſe 
filed, ex officio, by the Attorney General (4). The reaſon 
of the rule is, indeed, equally applicable to both, and, in 
caſes of informations, ex Mio, the court might obtain the 
lame end, by reſpiting judgment, as in the caſe of the 
King againſt Heydon, till the expiration of the two years. 
But the rule, though general, was never meant to be uni- 
ver/al;, for, in the caſe of the King againſt Pitt, and _— 
| K 2 ead, 


(1) Vide ſupra, vol. i. p. 201. 

(2) 3 Burr. 1359. 

(3) ibid. p. 1340. 

(4) For the differrence between theſe two ſorts of informatiors, 
wile Backlt, Comm. vol. iv. p. 304. 4to Edit 
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Mead, Lord Mansfield ſaid, © There may poſſibly be par- 
& ticular. cafes, founded on particular reaſons, where it 
c may be right to grant informations, before the limited 
time for commencing the proſecution [on the ſtatute of 

« -2 Geo, II. cap.'24.] is expired-(s5 ).” 
Mr. Juſtice Aſton now delivered the judgment of the 
court. After ſtating the qualification. with which the ge- 
neral rule had been accompanied in the above-mentioned 
caſe, he obſerved, That there was a very great difference 
between the caſes in Burrow, (where the. offence was the 
bribing of à fingle voter, and the proſecutions carried on 
by 2 perſons, who might alſo have ſued on the ſtatute) 
and the preſent inſtance, Which was that of a general cor- 
ruption, and the proſecutor, the Attorney General, acting 
under the expreſs order of the Houſe of Commons. He 
entered largely into the nature, enormity, and dangerous 
tendency, of the offence; taking notice that, among many 
evil conſequences, one of its moſt obvious effects was to 
ive riſe. to the crime of perjury, becauſe a voter who has 
d his vote, or has been even 2 a reward for it, 
muſt, if the bribery-oath is tendered to him, be guilty of 
perjury, before he can be admitted to poll. He traced the 
hiſtory and gradual progreſs of election- bribery, and of the 
different remedies which the Houſe of Commons and the 
legiſlature had provided againſt it ; and mentioned, par- 
ticularly, that a very groſs ſcene of corruption, which had 
taken place at Beverley, in Yorkſhire, in the year 1727 

(x), had given riſe to the ſtatute of 2 Geo. II. cap. 24. 

8 bg judgment he delivered nearly in the following 

words | | 
The court has taken into conſideration the impriſon- 
„ment you have already undergone, and they adjudge 
« that you ſhall pay, each, a fine of 1000 merks ; _ 
* that 


% 


(s) 3 Burr. p. 134% f | 

(1) It is impollib'e to collect any thing of the particular merits 
of this cafe of Beverley from the entries relative to it in the 
Journals. Vide Journ. vol. xxi. p. 24. col. 1. 1 Feb. 1929-8. p. 
188. col. 1, 2. 22 Jan. 1728-9. p. 236. col. 1, 2. 25 Feb. 1728 


9. p. 249. col. 2. 9. p. 250. col. 1. 4 March, 1728-9. p. 259 
col. 1, 2. 8 March, 1728-9. 


HIN DoW. Vor, I. Caſe IV. * 


« that you be impriſoned fix months, and until * pay 


« your reſpective fines. x Dein ned . 

« As to you, Richard Smith, the court cannot help ex- 
« preſſing their aſtoniſhment at what appeared from the 
« mouth of your own. counſel, that you continued. ſo 
„ boldly to perſiſt. in your attempt, and that you have 
been again returned for the ſame, place, They, there- 
« fore, have thought proper to add to your puniſh- 
© ment, that, at the expiration of the term of your im- 
e prifonment, you ſhall give ſecuri;y for your good be- 
“ haviour for three years - yourſelf and two ſureties—you 
te to be bound in 1000 J. and each of the ſureties in 500 J.“ 

In conſequence of this judgment, both the defendants 
were conveyed back to the King's Bench. priſon, where they 
continued till the 23d of November following, i. e. for the 
ſpace of 168 days, or 6 lunar months () | 

On that day, their fines having been paid into the hands 
of Sir James Burrow, the clerk of the Crown, ſome days 
before, Mr. Hollis was diſcharged by the marſhal. r. 
Smith was brought up to Weſtminſter shall, and, in th 
treaſury- chamber of the court of King's Bench, was — 
over, agreeably to his ſentence, for three years. This paſſed 
before Mr. Tuſtice Aſton, and Mr. Juſtice Willes, before the 
other Judges were come down. Yet, I preſume, it is to be 
conſidered as having been done in court, ſince the re- 
cognizance was underſigned By the Court. (1) N NI 
The reader will remark that the ſame incapacities enſue 
upon a conviction on a proſecution for bribery by way of 
information at common law, as when the proceeding is by 
an action under the ſtatute ; the diſabling words in the a 
of 2 Geo. II, cap. 24, being as follow: 7G 8 

— 


(1) © A month in law is a lunar month, or twenty-eight 
days, unleſs atherwiſe expreſſed, not only becauſe it is always 
one uniform period, but becauſe it falls naturally into a quar- 
* terly diviſion by weeks.” Blackſt. Comm. vol. ii. p. 141. 
zto ed.— There is another reaſon why, in caſes of puniſhment 
by impriſonment, the computation ſhould be by lunar months; 
namely, the favour which is always to be ſhewn to liberty, 
where the terms are ambignous and doubtful, 


(1) 1 was fayoured by Sir J. Burrow with the account of theſe 
chcumſtances. 
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And every perſon offending in any of the caſes afore- 
&* faid, from and after judgment obtained againſt him in 
any ſuch action of debt, bill, plaint, or information, 
or ſummary action, or proſecution, or being any ot her- 
uvbiſe lawfully convicted thereof, ſhall for ever be diſabled 
« to vote in any election of any member or members to 
& Parliament, and alſp ſhall for ever be diſabled to hold, 
« exerciſe, or enjoy any office or franchiſe to which he and 
„ they then ſhall, or at any time afterwards may be 
entitled, as a member of any city, borough, town- 
corporate, or 'cinque port, as if ſuch perſon was na- 
* turally dead (1).“ 

There was no petition preſented in the laſt ſeſſion of 

Parliament, complaining of the re- election of Mr. Smith on 
the 16th of May; but, as there was not a fortnight 
between the time when the return was brought in, and the 
end of the ſeſſion, which happened on the 23d of May, an 
„ ee. ſtill remained for petitioning at the beginning 
of the 32 ſeſſion, according to the rule mentioned in 
the Preface to Vol. III (2).” 
— 4 a petition of Mr. Beckford who had been 
again a candidate, complaining of the election of Mr. 
Smith, was preſented on the iſt day of November, 1776 
(3); and, afterwards, another petition of certain electors 
in the intereſt of Mr. Beckford was alſo preſented, on 
Monday, the 11th of the ſame month (4). 

Both theſe petitions are to be taken into conſideration 
on 'Thurſday, the 23d of January, 1777 (5) 


(1) $7. (2) Vide ſupra, vol. iii. pref. 
(3) Votes, p. 14, 15. 

| (4) lbid. p. 48, 49. 
(5) Lid. & Nov. p. 39. 11 Noy. p. 49. 


SUPPLEMEN T 
A TO THE 
CASE of HINDON. -. 


Pace 130. (A.) The Record of the Information againſt 
r. Smith, and of the ſubſequent proceedings, as far as they 
were laid before the Houſe of Commons, as is as follow: 


Of TRINITY TERM, in the Sixteenth Year of 
the Reign of King Gzorces the Third, 


WILTSHIRE, 


Bx it remembered, That Edward Thurlow, Eſquire, At- 
torney general of our preſent Sovereign Lord the King, who for 
our ſaid Lord the King in this behalf proſecuteth, in his proper 

rſon cometh here into the court of our ſaid Lord the King, 

fore the King himſelf, at Weſtminſter, on Friday next after 
the morrow of the Holy Trinity, in this ſame term, and for our 
ſaid Lord the King, gives the court here to underſtand and be in- 
formed, That the borough of Hindon in the county of Wilts is 
an ancient borough, and for a long ſpace of time two burgeſſes of 
the ſaid borough have been elected and ſent, and have uſed and 


been accuſtomed and of right ought to be elected and to 
| erve 
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ſerve as burgeſſes for the ſaid borough in the Parliament of this 
kingdom, (to wit) at the borough of Hindon aforeſaid, in the 
ſaid county of Wilts : and the ſaid Attorney General of our ſaid 
Lord the Kin g, for our faid Lord the King, giveth the court here 
to underſtan&/and be informed, That en the firſt day of October, 
in the fourteenth year of the reign of our preſent Sovereign Lord 
George the Third, by the grace of God, of Great Britain, 
France, and he and, King, Defender of the Faith, &c. a cer- 
tain writ of our ſaid Lord the King, under the great ſeal of 
Great Britain, iſſued out of his Majeſty's court of Chancery 
(the ſaid court then andMtill being at Weſtminſter in the county 
of Middleſex) directed to the Sheriff of the county of Wilts ; 
by which ſaid writ, our faid Lcrd the King reciting, That 
Whereas by the advice and affent of his Majeſty's council, for 
certain arduous and urgent affairs concerning his ſaid Majeſty, 
the ſtate and defence of his kingdom of Great Britain and the 
church, his Majeſty ordered a certain Parliament to be holden 
at the city of Weſtminſter, on- the 2gth day of November then 
next enſuing, and there to treat and have conference with the 
preiates, great men, and peers of his realm; his Majeſty by his 
{aid writ did command and ſtricly enjoin the ſaid Sheriff, That 
proclamition. being made of the day and place aforeſaid in the 


*. 


iaid Sheriff's then next county court to be holden after the re- 
ceipt of that his ſaid Majeſty's writ, two knights of the moſt fit 
and diſcreet of the ſaid county, girt with ſwords, , and.of every 


.city of his ſaid county two. citizens, and of every borough 


in the {ame county two burgeſſes, of the moſt ſufficient and diſ- 
creet, freely and indifferently by thoſe who at ſuch proclamati- 


on ſhould be preſent, according to. the form of the ſtatute in that 


caſe made and provided, the ſaid then Sheriff ſhould cauſe to be 
elected, and the names of thoſe knights, citizens, and burgeſles, 
ſ) to be elected, whether they ſhould be preſent or abſent, the 
iaid then heriff ſhould cauſe to be inſerted in certain indentures 
to be thereupon made, between the ſaid then Sheriff and thoſe 


who ſhould be preſent at ſuch election, and them at the day and 
place aforeſaid the ſaid then Sheriff ſhould cauſe to come in ſuch 


manner that the ſaid knights for themſelves and the commonal- 


i of the ſame county, and the ſaid citizens and burgeſſes for 
r 


emſelves and the commonalty of the ſaid cities and boroughs _ 
reſpectively, might have from them full and ſufficient power to 


do and conſent to thoſe things which then and there by the com- 


mon council of his ſaid Majeſty's kingdom, by the bleſſing of 


God ſhould happen to be ordained upon the aforeſaid affairs, ſo 


that for want of ſuch power or through an improvident election ot 
the ſaid knights, citizens or burgeſſes, the aforeſaid affairs might 
in no wiſe remain unfiniſhed ; willing nevertheleſs, that neither 
tae ſaid then Sheriff nor any other Sheriff of this his * 
al 
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faid kingdom ſhould be in any wiſe elected; and the election in 
the ſaid then Sheriff's full county ſo made diſtinctly and openly 
under the ſaid then ſheriff's ſeal, and the ſeals of thoſe who ſhould 
be preſent at ſuch election, the ſaid then ſheriff ſhould certify to 
his Majetty in his Chancery, at the day and place without delay, 
remitting to his Majefty one part of the aforeſaid indentures an- 
nexed to the ſaid writ, together with the ſaid writ; and the ſaid 
Attorney General of our ſaid Lord the King, gives the court 
here further to underſtand and be informed, that the ſaid writ 
afterwards, and before the return thereof (to wit) on the ſaid 
firſt day of October in the 14th year aforeſaid, was delivered to 
Thomas Eaſtcourt, Eſquire, then and continvally from thence- 
forth until and at and after the return of the ſaid writ being 
Sheriff of the ſaid county of Wilts, to be executed in due form 
of law (to wit) at the borough of Hindon aforeſaid : And the 
ſaid Attorney General of our ſaid Lord the King, for our ſaid 
Lord the King, gives the court here further to underſtand and 
be informed, that by virtue of the ſaid yrit, the ſaid Thomas 
Eaſtcourt, ſo being Sheriff as aforeſaid, afterwards, and before 
the return of the ſaid writ (that is to ſay) on the ſaid firſt day of 
C Qtober, in the fourteenth year aforeſaid, and in the year of our 
Lord One thouſand ſeven hundred and ſeventy- four, at the bo- 
rough of Hindon aforeſaid, in the ſaid county of Wilts, made 
his precept in writing, ſealed with the ſeal of his oſſice of ſheriff 
of the ſaid county of Wilts, of and for the election within the 
ſaid borough, of two burgeſſes of the borough aforeſaid, accord- 
ing to the form and effect of the ſaid writ: And the ſaid Attor- 
ney General of our ſaid Lord the King, for our ſaid Lord the 
King, gives the court here further to underſtand and be informed, 
that by virtue of the ſaid precept afterwards, and before the re- 
turn thereof (to wit) on the 1oth day of October, in the 14th 
year aforeſaid, at the borough of Hindon aforeſaid, in the ſaid 
county of Wilts, the election of two _— to ſerve as burgeſſes 
for the ſaid borough, in the then next Parhament to be holden 
as aforeſaid, was had and made; which ſaid election was the 
firſt and next election of burgeſſes to ſerve as burgeſſes for the 
ſaid borough, in the Parliament of this kingdom, after the com- 
mitting of the ſeveral offences herein after firitly, ſecondly, third- 
ly, and fourthly mentioned : And the ſaid Attorney General of 
our ſaid Lord the King, for our ſaid Lord the King, gives the 
court here further to underſtand and be informed, that before 
the iſſuing of the ſaid writ, a general election of repreſentatives 
to ſerve in parliament for the ſeveral counties, cities, and bo- 
roughs in this kingdom, being expected, James Calthorpe, 
_ Efquire, Richard Beckford, Eſquire, Richard Smith, Eſquire, 
and Thomas Brand Hollis, Eſquire, were candidates, that of 
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them two might be choſen and returned to ſerve as bi s for 
the ſaid borough, in the then next Parliament for this kingdom; 
and the ſaid James Calthorpe, Richard Beckford, Richard Smith, 
and Thomas Brand Hollis, remained and continued candidates 
for the purpoſe aforeſaid, until and at the time of the ſaid elec- 
tion, to wit, at the borough of Hindon aforeſaid, in the ſaid 
county of Wilts: and the faid Attorney General of our ſaid 
Lord the King, for our ſaid Lord the King, gives the court here 
further to underſtand and be informed, that the ſaid Richard 
Smith, late of the ſaid borough of Hindon, in the ſaid county 
of Wilts, Eſquire, well 8 the premiſſes, but being a per- 
ſon of a 2 corrupt, and wicked mind and diſpoſition, 


and unlawfully and wickedly intending, as much as in him the 


ſaid Richard Smith lay, to interrupt and prevent the free and 
indifferent election of burgeſſes to ſerve for the ſame borough 
of Hindon, in the then next Parliament of this kingdom, and 
by illegal and corrupt means to procure himſelf to be elected a 
burgeſs to ſerve for the ſaid borough in the then next Parliament 
of this kingdom, before the ſaid election, to wit, on the 1 5th 


5 day of February, in the 13th year of the reign of our Sovereign 


Lord George the Third, now King of Great Britain, Cc. at 


the borough of Hindon aforeſaid, in the ſaid county of Wilts, 


unlawfully, wickedly, and corruptly did ſolicit, urge, and en- 
deavour to procure Thomas Moore, Charles Simpſon, John Bald- 
wyn, Jeremiah Lucas, Robert Tyley, Thomas Farrell, Joſ. 


Norton, Joſs Cuff, John Edwards, William Stephens, John 
Maiſhment, John Larkham, Renalder Rowles, Joſ. Cholſey the 


younger, John Davis the elder, Richard Erwood, William Che- 
verall, Samuel Dorr, Thomas Harden, James Edwards, Jo. 


Cholſey the elder, Thomas Spencer, James Smart, John Ran- 


dall, Edward Ranger, John Dewy, Luke Beckett, Philip Beck- 
ett, Henry Dukes, Edward Beckett, Iſacc Moody, William 
Hacker, John Biſhop, Edward Hollowday, George Spender the 
younger, John Cheverall, John Dukes the elder, John Dukes 
the younger, Robert Wyer, Moſes Weeks, George Dukes, 
George Hayward, Edward Trewlock, Matthew Davis, Philip 
Beckett the younger, Henry Jerrett, John Davis the younger, 
William Day, Samuel Collier, Walter Percy, Edward Sher- 
gold, Benjamin Beckett, Edward White, John Hooper, the el- 
der, Samuel Farthing, John Hooper the younger, William 
Newton the elder, William Newton the younger, James Percy, 
Henry Hoffe the elder, Henry Huffe the — 2 Benjamin 
Cholſey the younger, John Bell, George Spender the elder, 
James Anderſon the younger, William Lambe, Joſ. Lambe, 


Edward White, Robert Wyer, Mathew White the younger, 


Mathew Stevens, William White, Richard Ingram, Francis 


Ranger, 
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Ranger, William Percy, Elias Pitman, William Cuff the elder, 
Mathew White the elder, William Stevens, George Stevens, 
John Stevens the elder, James Stevens, John Stevens the young- 
er, John Wyer, Benjamin Cholſey the elder, William Ranger, 
Francis Chevetall, Charles Wyer, James Wyer, John White, 
William Wyer, James Anderſon the elder, John Beckett, Tho- 
mas Wyer, Luke Beckett the elder, Roger Spender, Robert 
Day, William Cuff the younger, Elias Steevens, James Stee- 
vens, William Gilham, Henry Savage, Jarvis Gilbert, Tho- 
mas Percy, John Ranger, Edward Percy, William Percy the 
younger, Robert Gilbert, William Dukes, Thomas Dukes, 
Roger Norton, Joſeph Moody, James Gilbert, John Gane, 
_ Mead, Nathaniel Philips, Joſeph Norton, Samuel Nor- 
ton, John Ranſome, Thomas Brooks, Samuel Philips, Joſeph 
Scamell, William Sandall the elder, Luke Maiſhment'the young- 
er, Luke Maiſhment the elder, John Maiſhment, William San- 
dall the younger, James Burleigh, William Harden, Samuel 
Field, John Bowles, Robert Ranger, Thomas Lanham, John 
Richardſon, William Spender, Henry Obourne, John Penny, 
Richard Pitman, William Niſheck, James Davies, Joſeph Gil- 
bert, James Gough, James Wier, John Gilbert, and John Stee- 
vens, reſpectively, each and every one of them, then and there, 
and until and at the time of the ſaid election, having a right 
to vote at and in the election of burgeſſes, to ſerve as . 
for the ſame borough in the Parliament of this kingdom, for him 
the ſaid Richard Smith, and the more effectually to tempt, cor- 
rupt, and procure the ſaid ſeveral perſons who had a right to 
vote as aforeſaid, to give their reſpective votes for him the ſaid 
Richard Smith in the ſaid election, he the ſaid Richard Smith, 
did then and there, to wit, on the ſaid 15th day of February, 
in the 13th year aforeſaid, at the borough of Hindon aforeſaid, 
in the ſaid county of Wilts, unlawfully, wickedly, and cor- 
ruptly give, and cauſe and procure to be given, to the ſaid ſeve- 
ral perſons reſpectively, who had ſuch right to vote as aforeſaid, 
a certain ſum of money, to wit, the ſum of five guineas of law- 
ful money of Great Britain, as a bribe and reward to engage, 
corrupt, and procure the ſaid ſeveral perſons reſpectively, ſo 
having ſuch right to vote as aforeſaid, to give their reſpective 
votes in the ſaid election of burgeſſes to ſerve as burgeſſes for the 
ſaid borough in the then next — of this kingdom, for 
him the ſaid Richard Smith, in order that he the ſaid Richard 
Smith might be elected and returged, to ferve as a burgeſs for 
the ſaid borough, in the ſaid then next Parliament of this king- 
dom, to the great obſtruction and hindrance of a free, indiffer- 
ent, and unbiaſſed eleKion of burgeſſes to ſerve in Parliament 
for the ſame borough, in manifeſt violation and 4 
e 
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the conſtitution of this kingdom, and of the liberties and privi- 
leges of the ſubjects thereof, to the evil and pernicious example 
of all others in the like caſe offending, and againſt the peace of 
our ſaid Lord the King, his crown and dignity : And the ſaid 
Attorney General of our ſaid Lord the King, for our ſaid Lord 
the King, giveth the court here further to underſtand and be in- 
formed, that the ſaid Richard Smith, being ſuch perſon as afore- 
ſaid, and unlawfully and IRS (as much as in him 
the ſaid Richard Smith lay) to interrupt and prevent a free and 
indifferent election of burgeſſes to-ſerve for the ſaid borough of 
Hindon in the then next Parliament-of this kingdom, and by ille- 
al and corrupt means to procure himſelf to be elected to ſerve as 
urgeſs for the ſaid borough in the then next Parliament of this 
kingdom, before the ſaid election, (to wit) on the third day of 
October, in the 11th year aforeſaid, at the borough of Hindon 
aforeſaid, in the ſaid county of Wilts, unlawfully, wickedly, 
and corruptly, in the preſence and hearing of divers perſons, 
who had then and there a right to vote in the election of bur- 
ſſes to ſerve for the {aid borough in the Parliament of this 
— did declare, and with a loud voice publiſh, that he 
would give to each and every perſon who had a right to vote in 
the ſaid election of burgeſſes to ſerve for the faid borough of 


Hindon in the then next Parliament of this kingdom, bribes and 
rewards to vote in that election for him the ſaid Richard Smith, 


with intent unlawfully to tempt, corrupt, and procure the per- 
ſons having a right to vote in that election, to give their votes in 
that election for him the ſaid Richard Smith, that he the ſaid 
Richard Smith might be elected and returned a burgeſs to ſerve 
for the ſaid borough in the ſaid then next Parliament of this 
kingdom, to the great obſtruction of a free, quiet, and indif- 
ferent election of = ſſes to ſerve in Parliament as burgeſſes 
for the ſame borough, in manifeſt violation and ſubverſion of 
the conſtitution of this kingdom, and of the liberties and privi- 
leges of the ſubjects thereof, to the evil and pernicious example 
of all others in the like caſe offending, and againſt the peace of 
our ſaid Lord the King, his crown and dignity: And the ſaid 
Attorney General of our ſaid Lord the King, for our ſaid Lord 
the King, gives the court here further to underſtand and be in- 
formed, that the ſaid Richard Smith, being ſuch perſon as 


s foreſaid, and again unlawfully, wickedly, and corruptly in- 


tending (as much as in him the ſaid Richard Smith lay) to inter- 
rupt and prevent the free and indifferent election of burgeſſes to 
ſerve as burgeſſes for the ſaid borough in the Parliament of this 
kingdom, and by illegal and corrupt means to procure himſelf 
to be clected a burgeſs to ſerve as a burgeſs for the ſaid borough 
in the Parhament of this kingdom, he the faid Richard Smith, 


afterwards, 
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afterwards, and before the ſaid election ſo had and made as afore- 
ſaid, to wit, on the 4th day of April, in the 14th year of the 
reign of our Lord the now King, at the borough of Hindon 
aforeſaid, in the ſaid county of Wilts, . unlawfully, wickedly, 
and corruptly did give, and cauſe and procure to be given, to 
divers other perſons, namely, Thomas Moore, Charles Simp- 
ſon, John Baldwin, Jeremiah Lucas, Robert Tyler, Thomas 
Farrell, Joſeph Norton, Joſeph Cuff, John Edwards, William 
Stevens, John Maiſhment, John Larkham, Renalder Bowles, 
Joſeph Cholſey the younger, John Davis the elder, Richard 
Erwood, William Chiverall, Samuel Daw, Thomas Harden, 
James Edwards, ' Joſeph Cholſey the younger, Thomas Spencer, 
ames Smart, John Randle, Edward Ranger, John Dewey, 
uke Becket, Philip Becket, Henry Dukes, Edward Becket, 
Iſaac Moody, William Hacker, John Biſhop, Edward Hollow- 
day, George Spencer the younger, John CTheverall, John 
Dukes the elder, 2 Dukes the younger, Robert Wyer, Moſes 
Weeks, George Dukes, George Hayward, Edward Trewlock, 
Mathew Davis, Philip Becket the younger, Henry Jerret, John 
Davis the younger, William Day, Samuel Collier, Walter Per- 
cy, Edward Shergold, Benjamin Becket, Edward White, John 
Hooper the elder, Samuel Farthing, John Hooper the younger, 
William Hooper the elder, William Newton the younger, James 
Percy, Henry Huff the elder, Henry Huff the younger, Benja- 
min Cholſey the younger, John Bell, George Spender the el- 
der, James Anderſon the younger, William Lambe, Joſeph 
Lambe, Edward White, Robert Wyer, Mathew White the 
younger, Mathew Steevens, William White, Richard Ingram, 
Francis Ranger, William Percy, Elias Pitman, William Cuff 
the elder, Mathew White the elder, William Steevens, George 
Steevens, John Steevens the elder, James Steevens, John Stee- 
vens the younger, John Wyer, Benjamin Cholſey the elder, 
William Ranger, Francis Chiverall, Charles Wyer, James 
Wyer, John White, William Wyer, James Anderſon the elder, 
— Beckett, Thomas Wyer, Luke Beckett the elder, Roger 
pender, Robert Day, William Cuff the younger, Elias Stee- 
vens, William Gilham, Henry Savage, Charles Gilbert, Tho- 
mas Percy, John Ranger, Edward Percy, William Percy the 
younger, Robert Gilbert, William Dukes, Thomas Dukes; 
Roger Norton, Joſ. Moody, James Gilbert, John Gane, Luke 
Mead, Nathaniel Philips, Joſeph Norton, Samuel Norton, 
John Randſome, Thomas Brookes, Samuel Philips, Joſeph Sca- 
mell, William Sandall the elder, Luke Maiſhment the young- 
. er, Luke Maiſhment the elder, John Maiſhment, William Sen- 
dle, James Burleigh, William Harden, Samuel Field, John 
Bowles, Robert Ranger, Thomas Lanham, John —_— — 
| i 
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William Spender, Henry Obourne, John Penny, Richard Pitt- 
man, William Niſbeck, James Davis, Joſeph Gilbert, James 
Gough, James Wire, John Gilbert, and John Stevens, reſpec- 
tively, each and every of them then and there, and until and at 
the time of the ſaid election having a right to vote at and in the 
election of burgeſſes to ſerve as burgeſſes for the ſaid borough of 
Hindon in the Parliament of this Lingdom: another large ſum 
of money (to wit) the ſum of five guineas of like lawful money, 
as a bribe and reward to each of them the ſaid ſeveral perſons 
laſt- mentioned having ſuch right as aforeſaid, to engage, cor- 
rupt, and procure the ſaid perſons 1 to give their reſ- 
tive votes at and in the then next election of burgeſſes to ſerve 
as burgeſſes for the ſame borough in the ſaid then next Parlia- 
ment of this kingdom, for him the ſaid Richard Smith, in order 
that he the ſaid Richard Smith might be elected a burgeſs to 
ſerve for the ſaid borough in the ſaid then next Parliament of this 
kingdom, to the great obſtruction and hindrance of a free, qui- 
et, indifferent, and unbiafſed election of burgeſſes to ſerve in 
Parliament as burgeſſes for the ſame borough, in violation and 
ſubverſion of the conſtitution of this kingdom, and of the liber- 
ties and privileges of the ſubjects thereof, to the evil and per- 
nicious example of all others in the like caſe offending, and 
againſt the peace of our ſaid Lord the King, his crown and dig- 
nity : And the ſaid Attorney General of our ſaid Lord the King, 
for our ſaid Lord the King, gives the court here further to un- 
derſtand and be informed, that the ſaid Richard Smith, being 
ſuch perſon as aforeſaid, and again unlawfully, wickedly, and 
corruptly intending (as much as in him the ſaid Richard Smith 
lay,) to interrupt and prevent the free and indifferent election of 
burgeſſes to ſerve as burgeſſes for the ſame borough in the Parlia- 
ment of this kingdom, and by illegal and corrupt means to pro- 
cure himſelf to be elected a burgeſs to ſerve as a burgeſs for the 
ſaid borough in Parliament; he the ſaid Richard Smith, before 
the ſaid election, (to wit) on the eighth day of October, in the 
fourteenth year aforeſaid, at the borough of Hindon aforeſaid, 
in the ſaid county of Wilts, did unlawtully, wickedly, and cor- 
ruptly give, and cauſe and procure to be given, to divers other 
perſons, namely, Joſeph Norton, Joſ. Cuffe, John Edwards, 
labourer, William Stevens, John Marſham, John Edwards, 
glazier, John Larkham, Renalder Bowles, Joſeph Cholſey the 
younger, John Davis the elder, Richard Erwood, William Chi- 
verall, Samuel Daw, Thomas Harden, James Edwards, Joſeph 
Cholſey the elder, Thomas Spencer, Henry Oborne, John 
Penny, James Smart, John Randle, Edward Ranger, Stephen 
Harding, John Dewey, William Snook, Harry Jukes, Edward 
Beckett, Richard Pitman, Thomas Wier, Iſaac Moody, Willi- 
am 
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am Hacker, John Biſhop, Edward Halliday, Walter Beckett, 
George Spender the younger, John Chiverall, John Dukes the 
elder, John Dukes the younger, Robert Wier, Moſes Weeks, 
George Dukes, Thomas Steevens, William Spender, John 
Hart, George Hayward, Edward Tulick, Mathew Davis, john 
Ingram the younger, Philip Beckett the younger, Andrew Far- 
rett, 2 Jerrard, William Brookes, John Gilbert, John 
Steevens, Elias Steevens, John Davis, Thomas Howell, Willi- 
am Day, Walter Piercy, John Beckett, Edward Shergold, Ben- 
jamin Beckett, Edward White, John Hooper the elder, Samu- 
el Farthing, William Newton, William Neſbic, John Hooper 
the younger, William Lucas, William Newton the younger, 
2 Piercy, William Abraham, Henry Huffe the elder, 
enry Huffe the younger, John Moore, Benjamin Cholſey the 
ounger, John Bell, George Spender, James Anderſon, Wil- 
liam Lambe, Joſeph Lak. Edward White, Robert Wyer, 
Mathew White the younger, Mathew Stevens, William White, 
Richard Ingram, Francis Ranger, Elias Pittman, William 
Cuffe, Matthew White, William Steevens, George Steevens, 
John Steevens the elder, James Steevens, John Steevens the 
ounger, John Wyer, Benjamin Cholſey the elder, William 
anger, Thomas Steevens, Francis Chiverell, Charles Wier, 
ohn White, William Wier, James Anderſon, John Beckett, 
homas Wier, Luke Beckett, Roger Spender, Robert Day, 
og Nairn, William Cuff, Elias Steevens, James Steevens, 
ſaac Savage, William Gilham, Archibald Hunter, Henry Sa- 
vage, James Lambert, John Steevens, James Cuffe, Jervoiſe 
Gilbert, Thomas Piercy, John Ranger, Edward Piercy, Robert 
Gilbert, Thomas Lanham, Joſ. Gilbert, John Richardſon, 
William Dukes, Richard Smith, Henry Lambert, James Warne, 
Thomas Dukes, Roger Norton, Joſeph Moody, James Davis, 
James Gilbert, Thomas Philips, John Gane, Luke Mead, Na- 
thaniel Philips, Joſeph Norton, Samuel Norton, John Ran- 
ſome, Thomas Brookes, Thomas Harden, John Harden, Sa- 
muel Phillips, Joſ. Scammell, William Sandle the elder, Luke 
Marſham the younger, James Goffe, Luke Marſham the elder, 
John Marſham, Richard Harden, William Sandie the younger, 
James Burleigh, William Harden, Thomas Field, Samuel Field, 
Richard Beckett, and Robert Ranger, reſpectively, each and 
every of them then and there reſpectively having a right to vote 
in the election of burgeſſes to ſerve for the fame borough in 
the Parliament of this kingdom, a large ſum of money, to wit, 
the ſum of five guineas of like lawful money, as a bribe and 
reward to engage, corrupt, and procure the ſaid ſeveral laf- 
mentioned pertons reſpectively to give their reſpective votes in 
the election of burgeſſes, to ſerve as burgeſies for the ſame 
borough 
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in the ſaid then next Parliament of this kingdom, for 
him the ſaid Richard Smith, in order that he the ſaid Richard 
Smith might be elected and returned a burgeſs to ſerve for the 
faid borough in the ſaid then next Parliament of this kingdom; 
dy means whereof the ſaid ſeveral perſons laſt above- named, 
who had ſuch right to vote as aforeſaid, were reſpectively tempt- 
ed, corrupted,” and procured to give, and did give their votes 
at and in the ſaid election ſo had and made as aforetaid;- for 
the ſaid Richard Smith, for the purpoſe aforeſaid; that is. to 
fay, at the borough of Hindon aforeſaid, in the ſaid county of 
Wilts, to the great obſtruction and hindrance of a free, quiet, 
indifferent, and unbiaſſed election of burgeſſes to ſerve in Par- 
hament for the ſame borough, in violation and. ſubverſion of 
the conſtitution of this kingdom, and of the liberties: and. pri- 
vileges of the ſubjects thereof, to the evil and pernicious exam- 
ple of all others in the like caſe offending, and againſt: the 
peace of our ſaid Lord the King, his crown and dignity: And 
the ſaid Attorney General of our ſaid Lord the King, for our 
ſaid Lord the King, gives the court here further to- underſtand 
and be informed, that the ſaid Richard Smith, well knowing 
the premiſes, but being ſuch perſon as. aforeſaid, and again 
unlawfully, wickedly, and corruptly intending, as much as in 
him the ſaid Richard Smith lay, to interrupt. and prevent the 
free and indifferent election of. burgeſſes to Gord as burgeſſes for 
the ſame borough in the Parliament of this kingdom, and by 
illegal and corrupt means to procure himſelf to be elected to 
ferve as a burgeſs for the ſaid borough in the. Parliament of 
this kingdom, the ſaid Richard Smith, before the ſaid election, 
(to wit) on the ſaid 8th day of October, in the 14th year aforeſaid, 
at Hindon aforeſaid, in the ſaid county of Wilts, unlawfully, 
wickedly, and corruptly did give, and cauſe and procure to 
be given, to divers other perſons, namely, Thomas Moore, 
Charles Simpſon, John Baldwin, Jeremiah Lucas, Robert Ty- 
ley, Thomas Farrell, Joſeph Norton, Joſeph Kirk, John Ed- 
wards, William Stephens, John Maiſhment, John Larkham, 
Renalder Bowles, Joſeph Cholſey the younger, John Davis the 
elder, Richard Erwood, William Cheverall, Samuel Daw, 
Thomas Harden, James Edwards, Joſeph Cholſey the elder, 
Thomas Spencer, James Smart, John Randall, Edward Ran- 
er, John Dewey, Luke Beckett, Philip Beckett, Henry Dukes, 
dward Beckett, Iſaac Moody, William Hacker, John Biſhop, 
Edward Hollowday, George Spender the younger, John. Chi- 
verall, John Dukes the Elder, John Dukes the younger, Ro- 
bert Wyer, Moſes Weeks, George Dukes, George Hayward, 
Edward Trewlock, Matthew Davis, Philip Beckett the younger, 
Henry Jerrett, John Davis the younger, William Day, Samuel 


Collier, Walter Piercy, Edward Shergold, Benjamin Beckett, 
Edward 
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Rdward White, John the elder, Samuel Farthing, 
dene th r the younger, Newton the elder, William 
. younger, James Piercy, Henry Huffe the elder, 
nry .'Huffe the yeuuger, Benjamin Cholſey the younger, 
jan" Bell, n the elder, James Anderſon the 
Joſ. Lambe, Edward White, Robert 
Wyer, Wyer, Murthew Whyte 27 younger, Marthew Steevens, Wil- 
liam White, Richard Ingram, Francis Ranger, William Per 
Elias Pitman, William 1 the elder, ew White 4 
elder, William Steevens, G eorge Steevens, John Steevens the 
elder, James Steevens, — gol hes the younger, John Wyer, 
* Cholſey — Wilkam Ranger, Francis Chive- 
rall, Charles W 1 ames John White, William Wyer, 
James Anderſon the elder, Wai Beckett, Thomas Wyer, Luke 
Beckett the elder, Roger Spender, Robert Day, William Cuff 
the yo! —— Elias Steevens, james Steevens, William Gilham, 
Henry” Savage, Jarvis Gilbert, Thomas Percy, John Ranger, 
Raw: Percy, Wilkam the younger, Robert Gilbert, 
William Dukes, Thomis Dukes, Roper Norton, Joſeph 


Moody, James e ohn Gane, Luke Mead, Nathaniel 
Philips, muel Norton, john Ranſome, Tho- 
mas B „ Samuel mul Pill Joſeph Scamel, William Sandall 


the elder, Luke Maiſhment ager, Luke Maiſhment the 
elder; | John Maiſhment, IF toy Rte.” James Burleigh, 
Wilkam Harden, Samuef Field, ſohn Bowles, Robert Ranger, 
Thomas Lanham, john Richardſon,” William Spender, Hevry 
Obourne, John Penny, Richard Pittman, William Neſbick, 
James Davis, Githert, James Cough, James Wire, 
John Gilbert, and John Steevens, vely, each and eyery. 
of them, chen and there, and unti and at the time of the 
ſaid election fo had and made as aforeſaid, claiming a right to 
vote in the election of bürgeſſes to ſerve for the ſaid borough; . 
in the Purdue of” his Kin gdom, a. large ſum of money, to 
wit, the ſum of five” guineaz, Sf Bke lawful money, as a ride 
and reward to engage, corrupt, and procure the ſaid ſeveral. 
perſons ſo reſpects a right to vote as aforeſaid reſpectively, to 
ive their votes at the ſaid election of burge 5 to. 
erve in Parliament for the fame borough, for him the ſaid 
Richard Smith, in order that he the faid Richard Smith might 
be elected an d returned à burgeſs to ſerve for the ſaid . 
in the ſaid hed next Parliament of rhis kingdom, to the great 
obſtruction and hindrance of à free, quiet, and indifferent 
election of bi to ſerve in Parliament for the ſame bo- 
rough, in vi and ſubverfion of. the conſtitution of this 
kingdom,” and of the” liberties 'and' privileges of the ſubjects 
thereof, to the evfl and pernicious example of all others in the 
bke caſe offending, and CG the peace of our ſaid Lord the 
Vor. IV. King, 
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King, his cron and Aigoity: And the 
of our ſaid Lord the King, for our / ſaid 
the court here further to underſtand and be informed, that the 
faid borough, of -Hindon, in the ſaid county of Wilts, is an 
ancient borough, and for a long ſpace of time two burgeſſes 
have been el and. ſent, * ight- 
and ſent, to ſerve for the ſaid borough, in the | 
kingdom, to wit, at the borgugh « Hindon —— in the 
faid county of Wilts : And the ſaid Attorney General of our 
ſaid Lord Ie King, for our ſaid Lord the Kin gives the court 
here further to underſtand and be ——. 
Richard Smith, bein of . a depraved, corrupt, ed 
wicked mind and 1 and unla fally and wickedly 
intending, as much as in him the ſaid ad Richard Smith lay, to 
prevent and interrupt the free and indifferent election of bur- 
eſſes to ſerve for the ſame borough in the Parliament of this 
— dom, and by illegal and corrupt means to procure him- 
be elected to ſerve as a. burgeſs. for the ſaid borough 
» the Parliament of this kingdom, en the right day of Ofober, 
the 14th year aforeſaid, at _ borough,of Hindon aforeſaid, 
the ſ. d county of Wilts, unlawfully, wickedly, and corrupt- 
did give, 9 7 cauſe and procure- to be given, to divers per- 
ns, namely, Jeremiah —_ Thomas Moore, Charles 
Simpſon, 4 Baldi, Jetemiah Lucas, Robert Ty 
Thomas Farrell, Job Horn Joſ. Cuff, John Edwards, Wil. 
liam © Steevens, Gi | Nader, John. Larkham, Renalder 
Borvles, | Joſeph Cholſe younger, . Davis the elder, 
Richard Erwood, Wi * N amuel Er. Thomas 
Harden, James 1 Joſ. Cholker the elder, Thomas 


er, James Smart, John, Randle,, wary Rang, Jon John 
Si 7 Luke Beckett, BO — 7 — ukes, Ed 

Beckett, Iſaac Moody x Willa Hyckera; daun Biſhop, Faber 
Hollowday y, Litas) nder penn John Chiv erall, 
hn Dukes the e "Fon Hukes Robert Wyer, 
oſes Weeks, Ge "ag George Edward 
ewlock, Matthew avis, Philip Beckett the younger, Henry 
fg John Davies the your 2Þ ew Day, Samuel Col- 
Walter Percy, Edward 8 Benjamin Beckett, Ed- 

ward White, John Hooper the elder, Samuel Farthing, John 
per the younger, William Newton the eIder, William New. 
ton ſunior, James Percy, HT, Huff the elder, Henry Huff 
the younger, Benjamin, Cholſ ey. the yo „John Bell, George 
1 — — the © eldef, James pe run hee younger, Wiltiam 
Lambe d ſeph Lamb Edward No. 'Rabeit Wyer, Ma- 
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thew. White the younger, Mathew: Steevens, William, White, 
Richard Ingram, a Ranger, William Percy, Elias Pitt- 
man, ä Cuff ie elder, Hachen White * elder, — 
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Yam, Steevens, George Steevens, John Steevens the elder, 
ames Steevens, John Steevens the younger, John Wyer, Ben- 
Jamin Cholſey the elder, William Ranger, Francis Cheverall, 
Charley: Wyer, James Wyer, John ite, William Wyer, 
2 Anderſon the elder, John Beckett, Thomas Wyer, 
Luke Beckett the elder, Roger Spender, Robert Day, William 
Cuff the younger, Ella, Steevens, james Steevens, William 
Gilham, 175 Savage, 3 Gilbert, Thomas Percy, John 
Ranger, Edward Peny, William Percy the younger, Robert 
Gilbert, William Dukes, Thomas Dukes, Roger Norton, 
Joſ. Moody, James Gilbert, John Gane, Luke Mead, Natha- 
niel Philips, Joſ. Norton, Samuel Norton, John | Ranſome, 
- Thomias Brooks, Samuel Philips, Joſ. Scamell, William Sandall 
the elder,. John Maiſhment the younger, Luke Maiſhment the 
elder, Jon Maiſhment, William Sendell, James | Burleigh, 
William Harden, Samuel Field, John Bowles, Robert Ranger, 
Thomas Lan John Richardſon, William Spender, Henry 
Obourne, John 8 Richard Pittman, William Niſbeck, 
James Davis, Joſ. Gilbert, James Gough, James Wire, John 
_ Gilbert, John Steevens, reſpoctively, each and every of them 
then and there having a right to vote at and in the election of 
burgeſſes to ſerye for the ſame borough in the Parliament of this 
kingdom, another. large ſum of money (to wit), the ſum of 
five guineas of like lawful money, as a bribe and reward to en- 
Fae, corrupt, and procure the ſaid ſeveral laſt- mentioned per- 
ſons K to give their reſpective votes at and in the then 
next election of burgeſſes to ſerve in Parliament for the fame 
borough, for him the aid Richard Smith, in order that 
the faid Richard Smith, might be elected and returned 
a burgeſs to ſerve for the (aid borough, at the then next 
election of burgeſſes to, ſerve in the Parliament of this 
kingdom, to the great obſlruction of a free, indifferent, and 
unbiaſſed election of burgeſſes to ſerve in Parliament for the 
ſame borough, in violation and ſubverſion of the conſtitution of 
this Kingdom, and of the liberties and privileges of the ſubjects 
thereof, to the evil and pernicious example of all others in the 
like caſe offending, and againſt the peace of our ſaid Lord the 
King, his crown and dignity : And the ſaid Attorney General 
of our ſaid Lord the King, for our ſaid Lord the King, giveth 
the court here further to anderſtand and be informed, that the 
ſaid Richard Smith, being ſuch perſon as aforeſaid, and again 
unlawfully and wickedly intending, as far as in him lay, to 
interrupt and prevent the free and indifferent election of bur- 
geſſes to ſerve for the ſaid borough of Hindon in the Parliament 
of this kingdom, and by illegal and corrupt means to procure 
himſelf to be elected and returned to ſerve as a for the 
ſaid borough in the Parliament of this kingdom, he the faid 
L 2 5 Richard 
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Richard Smith, en the 10th day . October, in the 14th year 
aforeſaid, at the borough of Tilden aforeſaid, in 2 ſaid 
county of Wilts, unlawfully, wickedly, and corruptly did lend, 
and caufe and procure to = lent, to divers other lars, 
namely, Thomas Moore, Charles Simpſon, Jobi aldwin, 
Jeremiah Lucas, Robert Tyley, Thomas Farrell, Jof. Norton, 
ſeph Kirk, john Edwards, William Stephens, John Mai- 
ment, John Larkham, Renalder Bowles, Jof. Cholſey the 
ounger, John Davies the elder, Richard _— liam 
Ubewerall Samuel Daw, Thomas Harden, James Edwards ſoſ. 
Cholſey the elder, Thomas Spencer, james Smart, John Ran- 
dall, Edward 3 of John Dewey, Euke Beckett, Phili 
Beckett, Henry Dukes, Edward Beckett, Iſaae Moody, Wil- 
ham Hacker, John Biſhop, Edward Hollowday, 41 Spen- 
der the younger, john Cheverall, John Dukes the elder, John 
Dukes the younger, Robert Wyer, Moſes Weeks, George Dukes, 
George Hayward, Edward Trewlock, Mathew Davis, Philip 
Beckett the younger, Henry ferrett, John Davis the younger, 
| William Day, Samuel Cotfier, Walter Percy, Edward Sher- 
1d, Benjamin Beckett Edward White, John Hooper the el- 
n Samuel Farthing, John Hooper the younger, William 
Newton the elder, William Newton the younger, James Percy, 
Henry Huff the elder, Henry Huff the younger, Benjamin 
Cholfey the younger, John Bell, George Spender the Elder, 
ames Anderſon the younger, William 91 of. Lambe, 
dward White, Robert Wyer, Mathew White the Ruger, 
Mathew Steevens, William White, Richard Ingram, Francis 
Ranger, William Percy, Elias Pittman, William Cuffe the el- 
der, Matthew White the elder, William Steevens, Geor 
Steevens, * Steevens the elder, James Steeyens, John 
Steevens the younger, Jahn Wyer, Benjamin Cholſey the 
elder, William Ranger, Francis Cheverall, Charles Wyer, 
James Wyer, John Whyte,” William Wyer, James An- 
derſon the elder, John Beckett, Thomas Wyer, Luke Beckett 
the elder, Roger Spender, Robert Day, William Cuff the 
r Elias Steevens, james Steevens, William Gilham, 
enry Savage, Jarvis Gilbert, Thomas Percy, john Ranger, 
Edward Percy, William Percy the younger, Robert Gilbert, 
William Dukes, Thomas Dukes, Roger Noon, Heh Moody, 
James Gilbert, john Gane, Luke Mead, Nathaniel Philips, 
oſeph Norton, Samuel Norton, John Ranſome, Thomas 
dkes, fer Philips, Joſeph Seamell, Willliam Sandall 
the elder,” Luke Maiſhment the younger, Luke Maiſhment the 
elder, John SIN rata. William Kendle, James Burleigh, 
William Harden, Samuel Field, John Bowles, Robert Ranger, 
Thomas Lanham, Joha Richardſon, William Spender,. Henry 
Odourne, John Penny, Richard Pittman, William Neſbick, 
James Davis, Joſeph Gilbert, James Gough, James Wire, 


John 
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John Gilbert, and John Steeyens, reſpectively, each and every 
of them then and there having a Rade 12 vote at and in. 
3 of b 5 ; 7 

ooh, 2 large um of money, to wit, five guineas o 
lawful mon 7 
engage, lee and procure the ſaid ſeyeral perſons laſt 


l „ , * . * o 
pectively to give their reſpeCtive votes in the then next 


elechon of burgeſſes to ſerve for the ſaid borou h in the Par- 
liament of this kingdom, for the faid. Richard Smith, in or- 


det that he the ſaid Richard Smith * be elected and returned 


a burgeſs to ſerve for the ſaid borough in the then next Parlia- 


ment of this kingdom, to the great obſtruction and hindrance of 


a free, indifferent, and unbiaſſed election of burgeſſes to .crve 
in Parliament for the ſame borough, in violation and ſubverſi- 
on of the conſtitution of this kingdom, and of the liberties and 
privileges of the ſubjects thereof, to the evil and pernicious ex- 
ample of all others in. the like caſe offending, and againſt the 
peace of our ſaid Lord the King, his crown and dignity ; Where... 
upon the ſaid Attorney General of our ſaid Lord ing, who 
for our ſaid Lord the King in this behalf proſecuteth, for our 
ſaid Lord the King prayeth the conſideration of the court here 
in the iſes, and chat due proceſs of law may be awarded 
againft him the ſaid Richard Smith in this behalf, to make him 
anſwer to our ſaid Lord the King touching and concerning the 
niſſes aforeſaid : Wherefore the ſheriff of the ſaid county of 
ilts was commanded that he ſhould not forbear by reaſon of 
any liberty in his bailiwick, but that he ſhould cauſe him to come, 
to anſwer to our ſaid Lord the King I np and concerning 
the premiſfes aforefaid. And now (that is to fay) on Tueſday 
next after the octave of Saint Hilary, in the ſame term, before 
our {aid Lord the King at Weſtminſter cometh the ſaid Richard 
Smith, William Sidgwick his attorney, and having heard 
the ſaid information read, he ſaith that he is No# Gailty”” 
thereof, and hereupon he putteth himſelf upon the country; 
and the aforeſaid Edward Thurlow, Eſquire, who proſecuteth 
for our ſaid Lord the King in this behalf, doth the like: There- 
fore let a jury thereupon come before our ſaid Lord the King, 
on the octave of the purification of the bleſſed. Virgin Mary, 
whereſoever he ſhall then be in England, by whom the truth of 
the matter may be the better known, and who are not of the kin- 
dred of the ſaid Richard Smith, to try upon their oath whether 
the ſaid Richard Smith be guilty of the premiſſes aforeſaid or 
not: Becauſe as well the faid Edward Thurlow, Eſquire, who 
1 for our ſaid Lord the King in this behalf, as the 
id Richard Smith, having thereupon put themſelves upon 8 
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ſaid jury, the ſame day is given as well to the faid Edward Thur- 
low, Eſquire, who proſecuteth for our ſaid Lord the King in this 
behalf, as to the ſaid Richard Smith ; at which ſaid time, (to 
wit) on the octave of the purification of the bleſſed Virgin Ma- 
ry aforeſaid, before our ſaid Lord the King at Weſtminſter come 


as well the faid Edward Thurlow, Efquire, who proſecuteth for 


our ſaid Lord the King in this behalf, as the ſaid Richard Smith. 
by his Attorney aforeſaid : And the ſheriff of the ſaid county of 
Wilts returned the names of twelve jurors, none of whom come 
to try in form aforeſaid, therefore the ſheriff of the ſaid county of 


| Wilts is commanded that he do not forbear by reaſon of any 


liberty in his Bailiwick, but that he diſtrain the jurors laſt afore - 
faid by all their lands and chattles in his bailiwick, ſo that nei- 
ther they, nor any one for them, do put their hands to the ſame, 
until he ſhall have another command from our ſaid Lord the King 
for that urpoſe, and that he anſwer to our ſaid Lord the King 
for the iflues thereof, ſo that he may have their bodies before our 
ſaid Lord the King, in fifteen days from the feaſt day of Eaſ- 
ter, whereſoever he ſhall then be in England, or before the Juſ- 
tices of our ſaid Lord the King aſſigned to hold the aſlizes in and. 
for the ſaid county of Wilts, if they ſhall come before, that time 
(that is to ſay) on Saturday the ninth day of March next, at New 
Sarum, in the ſaid county, according to the form of the ſtatute 
in that caſe made and provided, to try upon their oath whether 
G guilty of the premiſſes aforeſaid or not, 
in default of the jurors aforeſaid who came not to try in form 
aforeſaid ; therefore let the ſheriff of the ſaid county have the bo- 
dies of the ſame jurors accordingly to try in form aforeſaid : The 
ſame day is given, as well to the ſaid Edward Thurlow, Eſquire, 
who proſecuteth for our ſaid Lord the King in this behalf, as to 
the ſaid Richard Smith, at which time, to wit, in fifteen days 
from the feaſt day of Eafter aforeſaid, before our ſaid Lord the 
King at Weſtminſter come as well the ſaid Edward Thurlow, 
Eſquire, who proſecuteth for our faid Lord the King in this be- 
half, as the ſaid Richard Smith by his Attorney aforeſaid ; And 
the aforeſaid Juſtices of Aſſize, before whom the ſaid jury came 
to try in form aforeſaid, ſent here their record had before them 
in theſe words; (that is to ſay) afterwards, on the day and at 
the place laſt within mentioned, before Sir James Eyre, Knight, 
and Sir Beaumont Hotham, Knight, two of the Barons of 
his Majeſty's court of Exchequer, Juſtices of our ſaid Lord the 
King aſſigned to hold ih: Aſſizes in and for the county of Wilts 
within mentioned, according to the form of the ſtatute in ſuch 


- caſe made and provided, come as well the within-named Edward 


Thurlow, Eſquire, who proſecuteth for our ſaid Lord the King 
in this behalf, as the within named Richard Smith by his Attor- 
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ney within mentioned; and the jurors of the jury, whereot there 


is mention within made, being called, ſome of them (to wit) 
William Bennet, of Norton Bavant, Eſquire, Richard South- 
by; of Bulford,” Eſquire,” William Hiyter; of Newton' Toney, 


Efquire; Thomas Moore of Durrington, Eſquire, Francis > I 


dale Aſtley, of Everley, Eſquire, and John Whitelock, of E 

ridge, Eſquire, come and are ſworn upon the ſaid jury ; and be- 
cauſe the reſt of the ſaid jury do not appear, therefore others of 
the byſtanders, being choſen for this purpoſe by the ſheriff of 
the ſaid county at the requeſt of the ſaid Edward Thurlow, Eſ- 
quire, by the command of the ſaid Juſtices are anew appointed, 
whoſe names are affiled in the pannel within written, according to 
the fotm of the ſtatute in ſach caſe made and provided; and the 
jurors ſo anew appointed as aforeſaid, to wit, James Hancock, 
of Smallbrook, Edward Bracher, of Stockton, John Ferris, of 
Warminfter, John Ford, of Potterne, John Jerrard, of Funt- 
hill Gifford, and William Lawrence, of Alderbury, being call- 
ed, | likewiſe come and are ſworn upon the ſaid jury; and there- 
upon public proclamation being made for our ſaid Lord the King, 
as the cuſtom is, that if any one will inform the Juſtices afore- 
ſaid, the King's Serjeant at Law, the King's Attorney General, 
or the jurors of the jury aforeſaid, concerning the matters within 
contained, he ſhould come forth, and ſhould be heard: And 


hereupon Naſh Groſe, Serjeant at Law, offereth himſelf on the 
behalf of our ſaid Lord the King to do this; Whereupon the 
court here proceedeth to take the ſaid — * by the jurors afore- 


ſaid, now here appearing for the purpoſe aforeſaid ;-who being 
elected, tried, and ſworn to ſpeak. the truth concerning the mat- 


ters within contained, ſay _ their oath that the ſaid Richard 
Smith is guilty of the premiſſes, in the information within ſpeci- 
fied and charged upon him, in manner and form as in and by the 


ſaid information is within alleged againſt him.? 


The other three informations, were, in point of form, entire- | 


ly the ſame with this. 
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TO THE 


CASE or SHAFTESBURY. 
VOL. i. CASE Xx. 


On Thurſday, the 4th of May, 1775, the Houſe had 
refolved, That it would be highly expedient to take the mi- 
nutes, . of the examination taken before the Committee who 
tried this cauſe, into conſideration, as early as poſſible in 
the next ſeſſion of Parliament (1). — 

On Thurſday, the 2d of November, 1775, which was 
the 8th day of the enſuing ſeſſion, all the reſolutions of the 
Houſe, of the 4th of , relative to this cauſe, ſuch as 
they have been ſtated in the hiſtory of the cafe (2), were 
read (3); and then the Houſe came to a refotation, That 
they would, on Thurſday, the rſt day of February, 1776, 
take the minutes of the examination taken before the Com- 
mittee into conſideration (a9... 

At the ſame time, orders were made, ſeverally, That 
thirteen perſons, therein named, ſhould attend the Houſe, 
on the ſt of February (5). 3 

And the following order was made: 

Ordered, © That Mr. Speaker do not iſſue his — 
for the making out a new writ, for the eleCting of a 

e os « burgeſs, 


(a) Supra, vol. ii. p. 152. (2) ibid. 


(3) Votes, p. 42: 43. (4) Ibid. p. 43. 
F) Ibid. . 1 
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3 to ferve in Parliament, for the borough of 
*Shafton, otherwiſe Shafteſbury, before the iſt day f 
February next (1 _ K | , 


* Thurſday, the 25th of January, 1756.—The order for 
taking the minutes of the Committee into confideration' on 
the 1ſt of February, was diſcharged, and a new order 


made, for taking them into conſideration on Wedneſday the 


r4th of that month (2). | 

At the ſame time, a joint order was made, for the at- 
tendance, on the 14th, of the perſons who had been ſeve- 
rally ordered to attend the Houſe on the 2d (3).— This 
joint order was renewed, afterwards, whenever the further 
conſideration of this buſineſs was adjourned to a ſubſequeat 
day. 1 | dah 

| On Wedneſday, the 14th of February, the order of the 


day for that purpoſe being read, the Houſe entered on the 


confideration of the minutes of the Committee; and, as 


the proceedings of that day gave occaſion to much ſubſe- 


quent debate, and there has been a June diverſity of opi- 
nion with regard to the propriety of them, it will be pro- 


per to ſet forth the acconnt of them at large, as it is enter- 


ed in the Votes. 1 

« The Houſe proceeded to take into conſideration, the 
«> minutes of the examination taken before the ſelect Com- 
«mittee, who were appointed in the laſt feffion of Parlia- 


« ment, to try and determine the merits of the petition of 


% Hans Wintrop Mortimer, Eſquire, complaining. of an 


% undue election and return, for the borough of Shafton, 


« otherwiſe Shafteſbury, in the county of Dorfet. _ 
The Honfe was moved, That the proceedings of the 


« Houſe, of the 25th day of April, and the 4th day of 
% May, in the laſt ſeffion of Parliament, upon the report 


« which was made from the ſaid ſelect Committee, might 
« he read. 4 * | 
Aud the ſame were read accordingly. 
* And ſeveral parts of the ſaid minutes were alſo read, 

« Reſolved, nemine contradicente, | | 


% That it appears to this Houſe, by the minutes of the 


© ſelect Committee, appointed to 2 8 merits 5 1 
Parliament, for the 


« election of members to ſerve in 
2 «borough 


(1) 1oig. (2) Votes, p. 208. (3) bid. 
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« borough of Shafteſbury, aud which have been laid before 
« this Houſe, that there was the moſt notorious ſubornati- 
«© on of perjury practiſed; and the moſt corrupt and wil- 
«« ful perjury committed, at the laſt election for members 
«« to. ſerve in Parliament, for the borough. of Shafteſbury,. 
«mths county e ene he out 
« A motion was made, and the queſtion being. propeſed, 
* That it appears to this Houſe, from the faid minutes, 
* that Francis Sykes, Eſqz was a principal promoter, and 
fuborner of the ſaid corrupt and wilful perjury; ; 
„% A motion was made, and the queſtion: being put, 
That the further conſideration of the ſaid minutes be ad- 
* journed till this day fortnight, the 28th day of this in- 
« ſtant February; * 
. * It paſſed in. the negative... + 6 
„ Keſolved, That it appears to this Houſe, from the ſaid. 
„ minutes, that Francis Sykes, Eſqz was a principal pro- 
moter and ſuborner of the ſaid corrupt aud wilful per- 


jury. | 
a « Reſolved, That it appears to this Houſe, from the ſaid. 
“ minutes, that Thomas Rumbold, Eſquire, was a princi- 
«© pal promoter and ſuborner of the faid carrupt and wilful 
% perjury. n FRET 1 | 50 
ue Reſolved, That it appears to this Houſe, from the, 
*« ſaid minutes, that John Good was a principal promoter, 
« and ſuborner of the ſaid corrupt and wilful perjury. _ .. 
„ Reſolved, That it appears to this Houſe, from * ſaid 
« minutes, that William Bennet was a principal promoter, 
« and ſuborner of the faid corrupt and wilful perjury. - :; 
. « Reſolved, That it appears to this Houle, from the 
« ſaid minutes, That William Armſtrong was a principal 
«« promoter, and ſuborner of the ſaid corrupt and wilful, 


6 perjury. | 5 L 
« Refolved, That it appears to this Houſe, from the 
« faid minutes, that Matthew Merefield was a principal 
« promoter, and ſuborner of the ſaid corrupt and wilful 
« perjury. | | - 
_« Reſolved, That it appears to this Houſe, from the 
« ſaid minutes, that William Pope was a principal pro- 
« moter, and ſuborner of the ſaid corrupt and wilful 


« perjury. 
* * « Reſolved, 
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Reſolved, That it appears to this Houſe, from the 
< ſaid minutes, that Thomas Hannam was a principal 
promoter, and ſuborner of the ſaid'cotrupt and wilful 

1 WOE 7 21. rd 


„ Ordered, That the Attorney General do forthwith 
„ proſecute the faid Francis Sykes, Thomas Rumbold, 
«ohm Good, William Bennet, William Armſtrong, Mat- 
e thew Mereſield, William Pope, and Thomas Hanaam, 

for the ſaid offence. . vg 4 

«© Ordered, That leave be given to bring in a bill, to 
« disfranchiſe, and incapacitate certain perſons, therein ta 
« be mentioned, from voting at elections of members to 
&« ſerve in Parliament, and for preventing bribery and cor- 
« ruption in the election of members to ſerve in Parlia- 

„ ment ſor the borough of Shafteſbury, in the county of 
« 'Dorſetz and that Sir George Yonge, Mr. Hun 10 
« Mr. William Drake, zunior, Mr Daſhwood, M An- 

„ neſley, Sir George Robinſon, Mr. Ge Venables 
« Vernon, Mr. Abel Smith, Mr. Atheton Curzon, Mr. 
« Sutton, Mr. Holt, Sir John Duntze, Sir Richard Wor- 
tc ſeley, Lord Guernſey, Mr. George Clive, Mr. Dunning, © 
« and Mr. Serjeant Adair, do prepare, and bring in, the 
« ſame (1).” | L5H | | | 

The foregoing reſolutions, that the two candidates who 
had been returned, and the other perſons therein mention- 
ed, had been guilty of ſybornation of perjury, and the or- 
ders for proſecuting them for that offence, were warmly 
| oppoſed on ſeveral grounds. | . 

In the firſt place, it was contended, That it was impro- 1 
per, and unjuſt, for the Houſe to declare the parties guilty, WE 
when there had been no evidence given, nor witncfles ex- 75 
amined, in the Houſe, to ſupport the charge, and no op- 
portunity given to the accuſed, to produce witneſſes to 
prove their innocence. | 755. 

The anſwer to this objection was, That the Houſe might, 
with the ſame propriety, give credit to the account of the 
evidence which had been produced to the Committee, as 
contained in the minutes, as the courts of Weſtminſter- 


hall do to the report of a judge, of the evidence given on the — 
trial of a cauſe before him; and that it had been the uni- Fu 
form practice for the Houſe, merely on the evidence given 


in 
(1) Votes, p. 327, 328. | 
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in Committees, and reported to them, to to cen- 
ſures, and even puniſhment. That the — are full 
of inſtances, of returning officers, and other perſons, com- 
mitted by the Houſe, on reports from the Committee of 
elections, of evidence of the miſconduct of ſuch perſons 
iven before them, without any new evidence being pro- 
Beg to the Houſe. That, even ſince the eſtabliſhment 
of the new judicature, there had been examples of perſons. 
unifhed for prevarication and miſbehaviour. before a Com- 
mittee, on the mere report of the Chairman of ſuch Com- 
mittee z and that, on ſuch occaſions, it had never been 
zmagined that the Houſe ought firſt to have called for 
evidence at their own bar, to prove the prevarication, and 
miſbehaviour (1). That much more reliance was to be 
had on the teſtimony given, before a Committee, by wit- 
neſles, ſworn to ſpeak A truth, and liable, in caſe of per- 
jury, to the penalties of the law (2), than to what perſons, 
not upon oath, might ſay at the bar of the Houſe. * 
In the next place it was contended, That the evidence, 
on which the charge of ſubornation of perjury was found- 
ed, as contained in the minutes of the Committee, was 
not ſufhcient to ſupport the charge, or juſtify the propoſed 
reſolutions. | | | A 
That part of the minutes, on which the reſolutions 
againſt Sykes and R umbold were founded, is in the evi- 
dence given by one Henry Waite (a tin-plate worker, and 
ſervant to john Good), on the firſt of April; and is as 
follows: | nas oth a beach? 
„ The night before the poll I had converſation with 
Sykes and Rumbold at my maſter's ſhap.-Sundry peo- 
pie came there to regale themſelves on that behalf; a 
« little bit of feaſt made by my maſter. | hr Bs 
Sykes and Rumbold, my maſter and Merefield, came 
«© in; and Merefield ſaid, he hoped he. ſhould ſee them 
© in as good ſpirits next day.—Sundry doubted about the 
* oath. —— Sykes and Rumbold ſaid, they might take the oath 
« very ſafely. Bath ſaid ſa.— When Sykes and Rumbold 
« came out with my maſter to go round the ſtreet again, 
% Rumbold and Good (the maſter) went out WI 
8 « la 


(1) Fide ſupra, vol. i. p. 44» 45. Vol, iii. p. 29, 80. 
(2) 10 Geo. III. cap. 16. $ 29. £2 
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x laſt coming out, ſays to me, Yor may depend. on it, it it 
; oy ee ſaid, very 051 wilh you. a googd 

-N1gat 

« It was imagined in the borough; that the oath would 

de given next morning——The round of . * 
* as they had talen famernaney”” (1). 

Here evidence about other matters intervenes,) . 

Bone croſs-examined, to what 8 at his maſter's 
thop, on the 3 ht before the poll, he 

68. and Rumbold fad, they might tale the 
« oath — 1 Pla know, they, eat, or drank——-1 cannot be 
«© punQual who ſaid it firſt to the people then fitting — 
« Bey were, half, drunk, er thereghauts . I was 4 ſer- 
«. yant to atte m all night I was ſober 
« Sykes. and. Ruwbald ſaid, the cath was nothing at all ta thees 
« —— There Was ng converſation —— Sykes and 


« me——— When he faid the money was not bis 


t theſe were the laſt wards be fag when. he was. ene 
« aut of the houſe (2).” 
ere. again Eyidenge about others matters Literzencs:). 
* Several people were in the lr kes and! um- 
* faid, they. ek ah tl th vt 
here 5 5 90 * N Ha by Wake to 
\ De \ preſent at this called Ta 
tee, to corroborate, what, he, he fre concerning he converſar 
tio af Syk 2 an . | | 
iscvidonee, t was aids was of ſuch anature as fearcer 
ly to deſerve anꝝ credit, bot both becauſę i it was unſupported by 
any concurrent teſtimony, although according tothe wit- 
nel a on account, there Were warn ſun perions preſent; and 
becauſe the witneſs, owned that the fuppoſed converſation 
pa 2 a-rigtous and drunken meeting, where it was not 
ikely that he could have heard with m . or wauld 


EI attention ta the e expreſ uſed by the two 


dates. | 1 

og 7 abjefion to the orders fo prolecprig, the, 15 
ties for 7 was. this: t there 

nat been a Wren = — of the perſons ſaid to Nas 

been perjured in conſequence of the ſuppoſed Sp, 

t 


(i) Vide printed mines, p. "6.0. hav, nit att 
(2) Printed minutes, p. - 1 00 n! „ 


* 


e Commit. 


| 

'v 
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1 
4 
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It was contended," That a ſuborner of perjury muſt be 
— as an acceſfary before the fact, and Mok isz 
general rule of law, that no perſon charged as an acceſfary 
thalt be put on his trial, until the conviction of the princi- 
pal. Fhat this rule cannot be departed from, unlefs in 
fome inſtances where particular exceptions from it Have 
been introduced act of Parliament; namely, by 1 Ann. 
cup. 9. Hr. in caſes of felony, when, from particular cir- 
cumſtances enumerated in the ſtatute, it is impoſhble that 


_ "there ſhould be a fubſequent trial'of the fog nk and by 


F2- of the ſame ſtatute, in cafes of eceivers of ftolen 
s, knowing them to 'be' ſtolen: That the reafons of 

e rule ate, that; in the firſt place, unleſs the principal ; 
Hay committed the fact, his can be no acceffury; as, for 
example, unleſs perjury has been committed, there can 
have been no AN and the only proper evidence that 
the fact has been N the fecord of the convic- 
non; and that, in the ſeco ptace, if the acceſſat could 
be firſt tried, it might ſo, happen, chat he ſhould'be con- 
— one day „and the prince od be ric the next, 
world beadſiird (1) (A). | 

| Theſe, and other arguments, however weight) they 
— to many, did not revail with che majority of 

e Houſe on the 14th'"of February, when they came to 
the reſolutions and orders Which have been ſtate. 
4 Informations wer N nn Bf theſe 2 of 

e Houſe, prepared e Attorney General, againſt all 
the perſons ſpecified 1 Ti he lers; and were ace we 
againft Mr. — Mr. Rumbeld.” 

The puniſhment” N and boten os of per; 
xy, is, ke common law, the ſame: namely, fine, 
ſonment, and the incapacity of deing a Witneſs Ver er 
watds (2). By the ſtatute of 5 Eliz; 3 4 9. the perſons 
proſecuted thereon, for dubettstio f jo lg y Are, pu- 

in 


niſhed with, the perpetual incapacit 2 Alge 
and a fine of 407; and, in defect o attels, lands 
er tenemente, to the value of 401. f are to — —. 

has Fo Ir 


8 
4 . ' Y 
: Anon 114 dF 
72 
- 


(1) Hawk. Pleas of the Cr. Book ii. cap. 9. $ 43, + 45- 


Nack. Com. vol. i. p. 318, 319.1 


(2) Co. z laſt, * dim BH 
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for half a yehr, and to ſtand. in the pillory for an hour (1). 


Perjury, hy the ſame ſtatute, is puniſhed with fix months 


impriſonment, a fine of 20 ., and the perpetual incapa- 
_ city of being a-witneſs; and, in deſect of goods or chattels 
to the value of 204. then the offender to ſtand with both 
ears nailed to the pillory (a2). In both caſes, ane: half of 
the fine is to go to the King, and the other to the party in- 
jured by che perjury, (3. e een e 
By the ſtatute of 2 Geo. II. cap. 25. it is enacted, 
„That, beſides the puniſhment already to be inflicted 


* by law: for the crimes of wilful and corrupt perjury, and 


« ſubornation of perjury, it ſhall and may be lawful for 
the court or judge, before whom any perſon; ſhall be con- 
« victed of wilful and corrupt perjury, or ſubornation og 
«, perjury, according to the laws now in being; to order ſuch: 
c perſon to be ſent to ſome houſe of correction within the 
4 ſame county, for a time not exceeding ſeven years, 
there to be kept to hard labour during all the ſaid time, 
or otherwiſe to be tranſported to ſome of his Majeſty s 


* plantations beyond the ſeas, for a term not exceeding” - 


© ſeven years, as the court ſhall think moſt proper; and 
g thereupon judgment fhall be given, that the perſon con- 
« victed ſhall he committed or tranſported accordingly, over 
* and beſide ſuch puniſhment as ſhall be adjudged to be 
<< .inflicted-on fuck perſon, agreeable tothe laws notu in being; 
t and, if tranſportation; be directed, the ſame ſhall be ex- 
c cuted in ſuch manner as is or ſhall be provided by law 
«. for the tranſportation: of felons j and if any perſon fo: 
« committed or tranſported ſhall voluntarily eſcape or 
«. break priſon, or return from trapſportation before the 
« expiration of the time for which he ſhall be ordered to 
t be tranſported, as \aforefaid, ſuch perſon, being thereof 
«lawfully convicted, ſhall ſuffer death as a felon, with- 
“ out benefit of elergy, and hall be tried for ſuch felony 
in the county where: he ſo eſcaped, or whete he ſhall be 
ic apprehended () „„ 
The new penalties in ced by this act are made to 
attach, on conviction, whether the proſecution be at com- 
mon law, or on the ſtatute of 5 Eliz. When the proſecu- 
7 d © 0 an 2 ood ful Ren 


* f — 


92 (2 7. A (3) $ 8. 


—— —— a >. 
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nion ĩs upon the ſtatute of Elizabeth, great technical nic 
inicoquires in the proceedings () (B) ——— ite 
carried on at common law (2) eqn, 
„ Subornation of perjury 12 Hawkins, in bis Piss 
« of the Crown, ) ſcems to be an offence in procuring a 
. man to take a falſe oath amounting © „ tuo gc- 
& tually takes ſuch cath; but it feemeth clear. the „if the 
e perſon incited to take ſuch an oath,” do; not aftually take 
« it, the perſon by whom be was fo incited is not guilty of 
* ſubornation of perjury; yet it is certain that he is liable 
to be puniſhed, not olds by ine, dut 1 cor- 
* noral puniſkment (3). PIguy 
With regard to this laſt offence; „of inciting a perſon to 
commit perjury who, however, does not commit it, it is 
2 that no previous 388 is, or can be, ne- 
as aground for proſeruting the offender. As, 
ther Ire; there were ſuch. — or doubting” whether 
proſecutions for ſubornation were competent, without an 
antecedent trial and conviction of the perſon fuborned, it 
was thought proper, by the gentlemen concerned in ad- 
viſing and drauing the informations in queſtion, to add, 
to the counts for ſubornation, others chargitig the defen.” 
dants with this other offence of 2 voters 3 
f he de Naa 31 Morin mou TI 555 
Isst, tha 21ſt of Februar 1 George Yonge 
ted a bill of incapacitation,”a — to the order of 
the 14th (4), which was ordered to be read a ſteond time 
on the th of March, and, in the mean time, it was or- 
gered to be printed, and bopies -therevf, and of dhe order 
for tlie ſecond reading, ordered to be ſerved on the par- 
ties named in it; leaving ſuch copies: ar” the laſt Jams 
their abode to be deemed good ſerwee (ů)j 
Wedneſday; the 28th of February, —4 A petition of 
Thomas Rumbold, Eſq; was preſented to 'the Houſe, 
« ſetting; forth, That the petitioner obſerves, by che votes, 
« that divers reſolutions have been come to, upon taking 
into rr the dane of: — benen taken 
. AW 3 0553019 2 O. before 
5 2 15 An FH EI > "Vat ONT 
(1) Hawk. Pleas of the Crown, B. i. e. hs Ir '-8 
(2) Black. Com. vol. iv. = 137. 4to ed. 
(3) Hawk. Pl. of the Cr. B 69. $* 10. 
(4) Supra, p. 120. * ores, p- 356. 
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« before the ſelect Committee, who were appointed, in 
« the laſt ſeſſion of Parliament, to try and determine the 
« merits of the petition of Hans Wintrop Mortimer, 'Eſq; 
tc complaining of an undue election and return for the 
«- borough of Shafteſbury, and, in particular, à reſbluti- 
«© on, That it appeared to this Houſe, from the ſaid mi- 
<* <nutes, that the petitioner was a principal promoter and 
*c ſuborner of wilful and corrupt perjury at the ſaid elec- 
« tion,” and that the petitioner had not any information 
© given him, that any proceedings were intended to be 
6 had with reſpect to him; and, as the petitioner is con- 
« ſcious of bis innocence, he truſts he ſhould Rave been 
« able, had he been apprized of ſuch proceedings, * ts ha E 
c ſatished the Houſe, that there was no foundation for ſo 
* heinous a charge; and that the petitioner's character and 
tc reputation is highly affected by the ſaid reſolution; aud 
„ therefore praying that the Houſe will grant him ſuch 
* telief in the premiſes, as to them ſhall ſeem meet i * | 
Then, upon a motion for that purpoſe, ſo much of the 
entries in the votes of the Houſe of the proceedings of the 
14th of February, as related to Mr. Rumbold, was read; 
after which a motion was made. 
That the order to the Attorney General for proſecut- 
ing Thomas Rumbold, Eſquire, for the ſaid offence, be 
40 diſcharged (2). TI | | | A+ 7 * 4 of; Of _ 
This motion was ſupported, and enforced, by all thoſe 
arguments, and objections to the order, which have been 
already ſtated (3). Great ſtreſs was particularly laid on 
the circumſtance alleged in Mr. Rumbold's petition, that | 
the motion for the reſohition againſt him was made with 
out his having received any notice to prepare himſelf to 
oppoſe it... E 
On the other hand, many, even of thoſe who did not 
concur in the reſolutions and orders for proſecution, nor in- 
deed approve of them, were, however, ſtrenuous in op- 
poſing the preſent motion; becauſe it was almoſt (C) an 
unprecedented thing for the Houſe, to annul proceedings 
of their own, in the ſame ſeſſion in which thoſe proceed- 
Non. . hr ene , ing 
(1) Votes, p. 389, 390. FN | | x0 


(2) Votes, p. 390. 5 1 
(3) Supra, p- 155, to 158, | : 
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ing wk gy and ele hey ought 5, an Exam ' 
ery dangerous, a8 it would afford a jan 
- fimilar applications and attempts, on almoſt every 
caGan, when any perſon ſhould, think bimſelf e 
by. What wig might have been refolved or ordered by the Houſe; 
conſequence of which would be to del. and 1 interrupt 
the whole courſe of parliamentary buſne 
The queſtion, being put, it paſſed in * negative 6): 
(On a diviſion of 169, to 142.) 
| ; A. motion was then-made, and the veſtion put, 
* That the petition of Thomas Rumbold,, e be re- 
& ferted to the confideration of a Committee, to inquire 
4 into facts, and report the fame, with their pon 
ce 1 9 to the Houſe. 
| lkewife paſſed in the negative (a);—(Onadiviken 


„to 136). 
hy petition was ordered to lic. on the table (3% 
ter. this, a petition. of Mr Sykes, in the very * 
terms with chat 4 Mr. Rumbold, being preſented; a motion 
us made, and the queſtion put, that it ſhould be referred 
a Committee, to mquire into and report the facts, god 
chat opinion upon them. 8 
s paſſed it the negative (a)—(without a divifon). 

- Friday the iſt of March. A petition of one Charles 
Finder, of the borough of Shafteſbury, was preſented to 
the Houſe, ſetting forth, That be was declared, by the 
bill of incapacitation then depending, to be diſabled from 
rad ole any election of members to ſerve in Parliament; 

1 that, in the report made by the Committec 
| 2 he Was net charged with bribery, or attempt- 
os to bribe any perſons whatſoever;—Praying, therefore, 
that he might be heard, by his counſel, 'againlt that part of 
the bill which, reſpected him. 

This petition was ordered to lie on 75 table, until the 
ſecond ing of the bill (5). 

The ſame day was ptelentad/ another petition of certain 
perſons, on behalf of themſelves and others; obſerving, . 
that .they were. diſabled. by the bill from ever voting for 
members of Parliament ; alleging, that they . conceived 

| themſelves 


ti) Votes, p. 390. (2) Bia. > (3) This. (4) Lia. 
(5) Votes, p. 403- Die Nai 
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themſelves to be the reatly aggrieved; and prayin 
that they might be — 9 by thets —.— againſt dhe ba? 
und that it might not paſs into a law (1). 12 
It was ordered that this petition ſhould lie on the table 
till the ſecond reading of the bill; and that, then, the 
petitioners} if they ſhould think fit, might be heard, by 
their counfel, againſt it (2). e 
Mondzy, the 4th of March. The order of the day fot 


the ſecond reading of the bill was diſcharged, and the day 


following appointed for that purpoſe (3). 


Tueſday, the 5th of March. The order of the day being 


read, and the Houſe being informed that no counſel at- 
tended, the bill was read a ſecond time, and that day ſe' u- 
night appointed for the whole Houfe to go into a Com- 
- mittee upon it. All the perſons ers in the orders 
of the 2d of November (4), (except one Foot and one 
Wilton,) were ordered to attend the Committee of the 
whole Houſe; and ſeparate orders were alſo. made for the 
attendance of x6 other perſons therein named, at the ſame 
time (5). Theſe perſons were afterwards included in the 
joint orders mentioned in the account of the proceedings 
on the 25th of January (6). | 
The two petitions, preſented on the 1ſt of March, were 
ordered- to referred to the Committee of the whole 
Houſe, and leave given to the petitioners to be then heard 
againſt the bill, by themſelves or their counſel (7). _ 
Thurſday, the 5th of March.——Sereral orders were 
made for 15 more perſons, therein named, to. attend the 
Committee of the whole Houſe, on the Tueſday follow- 
ing (8). They likewiſe were afterwards included in the 
joint orders mentioned in the account of the proceedings on 


the 25th of January (9). DE | 
_ Tueſday, the 12th of March. The order of the 


day being read, the Committee of the whole Houſe was 


poſtponed till the Monday 28 (10). 
17 2 "Md 


Monday, 
(1) Votes, p. 404. (2) 1674. p. 408. 
2 (3) Votes, C 413. 3 Supra, p. 153 


(5) Votes, p. 421. ( 
MN Votes, p. 421: 
9) Supra, p. 153. 


} Sepra, p. 153. 
(8) Votes, p. 432» 
(10) Votes, g. 451. 
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took place as on the 18th ;. and the Tueſday fo 
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Monday, the 18th of March. The order of the 
day for that purpoſe being read, the Houſe reſolved itſelf 
into a Committee on the bill, Mr. Vernon being chair- 
man; and, after ſome time ſpent therein, the Speaker 
reſumed the chair, and Mr, Vernon reported, That 'they 
had examined ſeveral witneſſes, and had made ſome pro- 
greſs. The Thurſday following was then appointed for 
proceeding again in the Committee of the whole Houſe 


1). | +4: | 
' Torta, the 21ſt of March. — The like e 
| lowing was 
then appointed for the Committee of the whole Houſe (2). 
Tueſday, the 26th of March, — The Houſe having re- 
ſolved itſelf into a Committee ou the bill, after ſome time 
ſpent therein, the Speaker reſumed the chair, and the 
Houſe adjourned, without appointing any future day for 
continuing the proceedings (3): of torr if * 
On the enſuing day, (Wedneſday, the 27th of March,) 
the Friday following was appointed for the Committee to 
fit again (4). | I ee 
Friday, the 29th of March. — The like proceedings took 
place as on the 26th (5). | | | 
Monday, the 1| of April. — The 22d of April was fixed 
for the Houſe to reſolve itſelt again into a Committee on 
the bill (5): 2 3 | 
 Thuttday, the 18th of April,—The order fixing the 22d 
was diſcharged, and the 29th of April fixed for the Com- 
mittee of the whole Houſe to fit again (70). ; 
Monday, the 29th of April,—The like proceedings were 
had as on the 18th of March (8), and the Friday following 
fixed for the Committee to ſit again (). 


Friday, the 3d of May.—The order of the day iy 


read, and the Houſe having gone into the Committee, a 
ter ſome time, the Speaker reſumed the chair, and the fol- 


lowing teſolution was come to: | 


* g Reſolved, 
(1) Votes, p. 479. 
(2) Votes, p. 502, 503. 
(3) Votes, p. 928. ide ſupra, Supplement to the Caſe of 


Hindon, p. 126. 
(4) Votes, p. 533. (5) Votes, p. 543. (6) Votes, p. 552. 
(7) Votes, p. 577. (8) Vide Supra. 
(9) Votes, p. 021. | | 
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Reſolved, . „ That this Houſe will immediately reſolve it - 
« ſelf into a Committee of the whole Houſe to conſider of 
tc the {aid bill.“ | | | 


The Houſe, however, adjourned immediately, —there 


not being 40 members preſent (1). | | 
Monday, the 5th of May.—* A motion was made, and 

* the queſtion. being put, that this Houſe will, zen this 

day three months, reſolve itſelf into a Committee of the 


46 whole Houſe, to conſider further of a bill to disfranchiſe 


« and incapacitate certain 1 therein mentioned, 
« from voting at elections of members to ſerve in Parlia- 


« ment, and for preventing bribery and corruption, in the 


« election of members to ſerve in Parliament, for the bo- 


« rough of Shafton, otherwiſe Shafteſbury, in the county 


ce of Dorſet: e 

66 It paſſed in the negative.” | 

And that day ſe'nnight was appointed for the Committee 
to ſit again (2) | | 

On Wedneſday, however, the 8th of May, immediately 
after the proceedings of that day relative to the borough of 
Hindon (3), the Houſe being moved, that the order of 
Monday the th, appointing that day ſe'nnight for the 
Houſe to reſolve- itſelf again into a Committee on the inca- 


pacitation bill for Shafteſbury, might be read, and it being | 


read; 
It was ordered to be diſcbarged (4), 


It is evident, from the foregoing account of the proceed- 
ings on this bill, that it was oppoſed in the ſame manner 


with the Hindon bill. It was thought to be liable to the 
ſame objections, and it had the ſame fate, As ſoon as the 
order for proceeding further upon it was diſcharged, a re- 
folution was come to, as in the caſe of Hindon, that the 
Speaker ſhould iflue his warrant for a new writ, to ſupply 
the vacancy for Shafteſbury (5). | 
On Friday, the 22d of November, in the third ſeſſion of 
the preſent Parliament, a petition of Mr. Rumbold being 


offered to be preſented to the Houſe, © A motion was 


«© made, 


(1) Supra. Suppl. to the Caſe of Hindon, p. 128. 
(2) \ otes, p. 664, 


(3) Supra, p. 12, ) Votes 4 ' 
3 2 P+ 12 4 p- 693 
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„ made, and the queſtion being propoſed, that the faid 
cc petition be brought up, and a debate ariſing in the 
& Houſe thereupon ; a motion was made, and the queſtion 
5. being put, that the debate be adjourned till Monday, the 
« 3d day of February net; | 7 90 
elt paſſed in the negative (1) ale} 
Then the petition was brought up and read. It con- 
tained the ſame allegations with his petition, preſented on 
the 28th of February, in the foregoing ſeſſion (2), and ſet 
forth, beſides, © That the petitioner did make an application 
* (3) for relief, in the laſt ſeſſion, which was rejected, 
“ and that the reſolution concerning which he offered his 
“ ſaid petition having been paſſed in the ſaid ſeſſion, he 
ée apprehended, that that circumſtance might have been 
* a motive to the Houſe, not to grant the prayer of his 
« ſaid petition, That he hoped, therefore, that, this 
fc cauſe no longer exiſting, his requeſt might now be more 
s favourably received ” a | | 
The entry in the Journal of the Houſe, of the 14th of 
February in the foregoing ſeſſion of Parliament, of the 
proceedings of the Houſe, on taking the minutes of the 
Committee on the Shafteſbury election into conſideration, 
ſo far as they related to Mr. Rumbold, and the order for 
proſecuting him, being then read, the Houſe having been 
moved for that purpoſe, the following order was made: 
% Ordered, That the ſaid order to the Attorney General, 
« for proſecuting the ſaid Thomas Rumbold, Eſquire, be 
« diſcharged (4).* | DART | | 
Afterwards, a petition of Mr, Sykes, preciſely in the 
ſame terms with that of Mr. Rumbold, was preſented, and 
then the entry of the proceedings of the 14th of February, 
in the foregoing ſeſſion, fo far as they related to him, toge- 
ther with the order for proſecuting him, being read, on a 
motion for that purpoſe; | 
be order for proſecuting him was diſcharged (5). 
Laſtly, the entry of the proceedings of the ſame day, 
relative to Good, Bennet, Armſtrong, Merefield, —_ | 
an 


(1) Votes, 22 Nov. 1776. p. 981. 
| 8 Supra, p. 1606. 
3) This word ſhould be ©* petition,” 
6 Votes, p. 99. 
5) Votes, p. 99,7 100. 
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and Hannam, together with the order for proſecuting them, 
being read, on a motion for that purpoſe ; 
The order for proſecuting them was alſo diſcharged (1). 
It is obſervable, that there were not, in this caſe, (as 
there had been in that of Hindon) any orders of the Houſe, 
directing proſecutions for bribery. 

While the proceedings in the Houſe of Commons were 
depending, Mr. Mortimer, the petitioner who had been 
determined to be duly elected, brought an action againſt 
Mr. Sykes, on the ſtatute of 2 Geo. II. eap. 24. for twenty- 
fix acts of bribery, charged to have been committed pre- 
vious to the election, and within the time limited by the 


ſtatute (2), for ſuing for the penalties. The cauſe was 


tried at the aſſizes at Dorcheſter, on the 25th of July, 
1776, before Mr. Baron Eyre, and the plaintiff had a ver» 
dict for twenty-two penalties, amounting to eleven thou- 
ſand pounds. 1 1 


(1) Votes, * 100. 
- (2) 2 Geo. cap. 24. 57 
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Pace 158. (A) © It ſeems to have been always agreed, 

that the plea of the acceſſory cannot be tried before the ap- 
% pearance Or attainder of the principal, unleſs he defires it 
% himſelf; in which caſe, it is agreed, that he may be tried 
«« without the principal, according to the rule that, Quilibet po- 
« teſt renunciare juri pro ſe introducto. Hawk. loc. cit. 

P. 160. (B) 1. is worthy of obſervation, that, although ſuch 
nicety is thought neceſſary in the formal proceedings in proſe- 
cutions on this ſtatute, there is great inaccuracy in the language 
of the ſtatute itſelf. One of the moſt obvious rules, in penning 
acts of Parliament, ſeems to be, that, in different caſes, when 
the meaning of the legiſlature is the /ame, the /ame form of 
words, or mode of expreſſion, ſhould be uſed. Yet it is aſto- 
niſhing how little care is taken to adhere to this rule (Vide ſupra, 
vol. iii. p. 110.) In this ſtatute of Queen Elizabeth, it is 
enacted, by 5 4, That, if it happen any ſuch offender, &c. 
(i. e. any /uboraer of perjury,) being convicted, &c. not to 
have any goods or chattels, lands or tenements, to the value of 

pounds, that then, &c. And, by & 7. That if it happen 
Ne Land offender, (i. e. any perſon having committed perjury) 
not to have any goods and chattels to the value of 20 pounds; 
that then, &c. The meaning of the legiſlature, as to the ina- 
bility of paying the fine, mutt have been the ſame in both in- 

ſtances ; (and fo it is ſtated by Sir W. Blackſtone, vol. iv. p. 
137. 4to Ed.) yet, in a conviction for perjury, the having 
lands to the value, does not, by the words of the att, exempt 


the convict from the alternative preſcribed in caſe of ſuch ina- 
; bility. 


% 169 


bility. If x perſon convicted of ſubornation cannot pay the 
fine, he is, by F 4, '©© to fand upon the pillory for the | ſpace of one 
«© ewhole hour.” If a perſon convicted of perjury is unable to 
22 fine, he is by F 7. to be ſet on the pillory, and there to have 

oth bis ears nailed. Here again, notwituſtanding the difference 
of expreſſion, we can hardly ſuppoſe, that the manner of ſtand- 
ing in the pillory was intended to be different in the two 
caſes; and Sir W. Blackſtone, in the paſſage juſt cited, ſtates 
the law to be, as well with regard to ſubornation, as to per- 
jury, that the offender is to fand with both ears nailed to the 


i | | 
4 P. x61. (C) A very few years ago, a caſe happened, in 
which an order of the Houſe of Commons was expunged from 


the Votes by a ſubſequent order, in the ſame ſeſſion, at the diſ- 


tance of leſs than a month from the time when the firſt order 
was made, The occaſion was this: Dr. Thomas Nowell, 
principal of St. Mary Hall, King's profeſſor of modern hiſtory, 
and public orator in the univerſity of Oxford; had hed 
the annual ſermon, on the zoth of January, 1772 (the anni- 
verſary of the death of Charles the Firſt), at St. Margaret's, 
Weſtminſter, before the Houſe of Commons, On the 31, the 
following order was made: | N | 

Ordered, ** That the thanks of this Houſe be given to the 
Reverend Doctor Nowell, for the ſermon preached by him 
«« yeſterday, before this Houſe, at St. Margaret's, Weſtmin- 
«« iter; and that he be deſired to print the ſame ; and that Sir 
William Dolben, and Mr. Alexander Popham do acquaint 
«+ him therewith.” | | 
It is well known how ill thoſe ſermons are generally attended, 
and how much it has been looked upon as a matter of courſe 


that the thanks of the Houſe ſhould be given to the preacher. 


When the ſermon in queſtion, however, came to be printed, it 
was thought by many people to contain ſentiments repugnant 
to the freedom of the conſtitution and the principles of the 
revolution ; in ſome paſſages, the author ſeemed to juſtify all 


the arbitrary meaſures of the Crown in the beginning of the 


reign of Charles the Firſt, and to condemn, indiſcriminately, 


all the ſteps taken to reſiſt them; and his ſermon concluded with 
what was conſidered as an indiſcreet compariſon between that 


Prince and his preſent Maſeſty. It was feared that, if the 
vote of thanks for this ſermon ſhould continue on the records 


of the Houſe, it might, to ſome, carry with 1t an appearance, 
as if the Houſe had given their ſanction and approbation to the 


exceptionable ſentiments and paſſages contained in it. To pre- 


vent any conſequerice of this ſort, a motion was made, on 
Tueſday, the 25th of February, that the entry in the Votes, 
of the order which has been ſtated, ſhould be read ; which be- 
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ing done, the Houſe was moved, That the ſaid entry ſhould he 
expunged from the Votes. 5 
- - Refore the queſtion was put on this, noker cention awe cinta, | 
80 F vedees of the day be now read,” (by which an at- 
ge we made to put of the queſtion for expu xpunging the yote 
of ) and a third motion being made, That the — 
4 of the Houſe, of the 12th day of May, 1660, of the 
« ccedings of the Houſe, in relation to an exception w 
«© was taken to ſome. words ſpoken. by Mr. Lenthall, then a 
% member of the Houſe, might be read,” the ſame was read 
. accordingly, and then the queſtion being put on the motion for 
reading the orders of the day, the Houle divided, and it paſſed 
in the negative, by a majority of 152, to 41. 
Then the main queſtion. was put, and the following reſolution 
come to: 
Reſolved, That the ſaid entry be nged from the Votes 
| of this Houle. *? (Journ. vol. xxxiu. expanged * 

In conſequence of this reſolution, the order of the 311 of 
January is not inſerted in the Journal of that day in the ordi- 
nary form, but, there isa memorandum reciting it, and men- 
tioning the reſolution for expunging it. (Journ. ſame vol. p. 


435- col 2. 436. col. 1.) 
* The entry referred to, of the 12th of May, 1660, is as 


JJJw AS oe EASY al 

« Mr. Lenthall, a member of this Houſe, in the debate of the 
** bill of general pardon, to the effect following, wiz. © He 
e that firit drew his ſword againſt the King, committed as high 
« an offence, as he that cut off the King's head.” 

Mr. Lenthall, ſtanding up in his place, explained himſelf ; 
< and withdrew: 

The queſtion being propounded, That Mr. Lenthall be 
* called to the bar; and there receive the reprobenion of 
«« this Houſe; 

And the queſtion being put, That this queſtion be now 
ac 
| v5 It paſſed with the affirmative. 

«© And the main queſtion being put; it was 
„ Refolved,. That Mr. Lenthail be called to the bar, and 
there receive the reprehenſion of the Houle. 

The ferjcant, with his mace, went to Mr. Lenthall, who 
Was withdrawn into the Speaker's chamber, and brought 
* him to the bar of this Houſe; who there kneeling, Mr. 
Speaker bid him riſe; and after, according to the order of 


the 8 gave him a ſharp reprehenſion to the effect fol- 


e 


66 Mr. 


Ur 
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«« Mr. Lenthall, The Houſe hath taken very great offence 
at ſome words you have let fall, upon debate of this buſineſs, 
of the bill of indemnity ; which, in the judgment of this 
* Houſe, hath as high a reflection on the juſtice and proceed- 
<< ings of the Lords and Commons of the laſt Parliament, in 
«© their actings before 1648, as could be 1 2 They 


" — there is much of poiſon in the words; and 
that they were ſpoken out of deſign to ſet this Houſe on fire ; 
*< they tending to render them that drew the {word to bring 
delinquents to condign puniſhment, and to vindicate their 
<< juſt liberties, into balance with them that cut off the King's 
<<. head; of which act they e their abhorrence and deteſ- 
tation; appealing to God, and their conſcience bearing 
them witneſs, that they had no thoughts againſt his 2 


** much leſs againſt his life. Therefore, I am commanded to 


“let you know, that, had theſe words fallen out at any other 
time, but in this Parliament; or, at any time in this Parlia- 
% ment, but when they had conſiderations of mercy, pardon, 
and indemnity, you might have expected a ſharper and ſe- 
<< verer ſentence than I am now to pronounce : But the diſpo- 
*« fition of kis Majefty is to mercy ; he hath invited his hone 
* to accept it; and it is the diſpoſition of the body of thi 
*© Houſe, to be healers of breaches, and to hold forth mercy 
«« to men of all conditions, ſo far as may ſtand with juſtice, 
and the juſtification of themſelves before God and man: 1 
am therefore commanded to let you know, that hat being 
<< their diſpoſition, and the preſent ſubjeR of this day's debate 
„being mercy, you ſhall 5 — taſte of mercy; yet I am 
*« to give a ſharp . and I do, as ſharply and ſe- 
( 


1 94 ata can, (for ſo I am commanded) reprehend you 
for it. | 
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Tux third ſection of the Introduction contains the 
ſubſtance of the ſtatutes, which eſtabliſhed the new judi- 
cature, digeſted in a regular method : But queſtions have 
often ariſen in Committees, and others may, in future, 
ariſe, on the conſtruction of the words of thoſe ſtatutes. 


It has, on that account, been thought proper, by * of 


2 to inſert the ſtatutes themſelves in this place, 
where they will be more acceſſible, and more eafily con- 


ſulted, than in the voluminous editions- of the Statutes at 
Large. | | 


Statute 10 Grone III. Cap. 16. 


An A to regulate the Trials of controverted Elections, or 
Returns, of Members to ſerve in Parliament. 


2 5 HERE AS the preſent mode of deciſion upon 

petitions, complaining of undue elections or 
return of members to ſerve in Parliament, frequently ob- 
ſtructs public buſineſs; occaſions much expence, trouble, 
and delay to the parties; is defective, for want of thoſe 
ſanctions and ſolemnities which are eſtabliſhed by law in 
other trials; and is attended with many other inconve- 
niences: For remedy thereof, be it enacted by the King's 
moſt excellent Majeſty, by and with the conſent of the 
Lords ſpiritual and temporal, and Commons, in this pre- 
ſent Parliament aſſembled, and by the authority of the 
ſame, that after the end of the preſent ſeſſion of Parlia- 


ment, whenever a petition, complaining of an undue 
election or return of a member or members to ſerve in 


Parliament, 
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174 APPENDIX. 

Parliament, ſhall be preſented to the Houſe of Commons, 
z day and hour ſhall, by the ſaid Houſe, be appointed for 
taking the ſame into conſideration z and notice thereof in 
writing ſhall be forthwith given, by the Speaker, to the 
petitioners and the fitting members, or their reſpective 
m— accompanied with an order to them to attend the 
ouſe, at the time appointed, by themſelves, their coun- 

ſel, or agents. | ; | 
2. - Provided . That no ſuch petition ſhall. be 
taken into-conſidefation within fourteen. days after the ap- 

pointment of the Committee of Privileges. fo 

3. Provided alſo, That the Houſe may alter the day and 
hour ſo appointed for taking ſuch petition into confidera- 
tion, and appoint ſome ſubſequent day and hour for the 
fame, as occaſion ſhall require; giving to the reſpective 
parties the like notice of ſuch alteration, and order to at- 

tend on the ſaid ſubſequent day and hour, as aforefaĩd. 
4. And be it further enacted, That at the time appoint- 
ed for taking ſuch, petition into conſideration, and previous 
to the reading the order of the day for that purpoſe, the 
ſerjeant at arms ſhall be directed to go with the mace to 
the places adjacent, and require the immediate attendance 
of the members on the buſineſs of the Houſe; and that 
after his return the Houſe ſhall be counted, and if there 
be leſs than one hundred members preſent, the order for 
taking ſuch petition into conſideration ſhall be immedi- 
ately adjourned to a particular hour on the following day 
(Sunday and Cbriſtmas day always excepted); and the 
Houſe ſhall then adjourn to the ſaid day; and the pro- 
ceedings of all Committees, ſubſequent to fuch notice 
ſrom the ſaid ſerjeant, ſhall be void: And, on the ſaid 
following day, the Houſe ſhall proceed in the ſame man- 
ner; and ſo, from day to day, till there be an attendance 
of one hundred members at the reading the order of the 

day, to take ſuch petition into conſideration. | ; 
5. And be it further enacted, That if after ſummoning 
the members, and counting the Houſe as aforeſaid, one 
hundred members ſhall be found to be preſent; the peti- 
tioners by themſelves, their counſel or agents, and the 
counſel or agents of the fitting members, ſhall be ordered 
to attend at the bar; and then the door of the Houfe ſhall 
be locked, and no member ſhall be ſuffered to enter into 
S or 
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or depart from the Houſe, until the petitioners, their 

. Evunſel, or agents for the fitting members, ſhall be direQ- 
ed to withdraw as herein after is mentioned: And when 
_the door ſhall be locked as aforeſaid, the order of the day 
mall be read, and the names of all the members of the 
Houſe, written or printed on diſtinct pieces of parchment 
or paper, being all as near as may = of equal ſize, and 


rolled up in the ſame manner, ſhall be put in equal num- 
bers into fix boxes or glaſſes, to be placed on the table for 
that purpoſe, and ſhall there be ſhaken together; and 
then the clerk or clerk aſſiſtant attending the Houſe ſhalt. 
Ne draw out of the ſaid fix boxes or glaſſes alternate- 
8 7 the ſaid pieces of parchment or paper, and deliver the 
fame to the Speaker, to be by him read to the Houſe; and 
ſo ſhall continue to do, until forty-nine names of the mem- 
bers then preſent be dran. 3 
5. Provided always, That if the name of any member 
who ſhall have given his vote at the election ſo complained 
of as aforeſaid, or who ſhall be a. petitioner complaining, 
of an undue election or return, or againſt whoſe return a 
petition ſhall be then depending, or whoſe return ſhall not 
have been brought in fourteen days, ſhall be drawn; bis 
name ſhall be ſet aſide, with the names of thoſe Who are 
abſent from the Houſe, 2 Sr 
7. Provided alſo, 'That if the name of any member of 
ſixty years of age or upwards be drawn, he ſhall be excuſed 
from ſerving on the ſelect Committee, to be appointed as 
herein after is mentioned, if he require it, and verify the 
cauſe of ſuch requiſition upon oath, 5 
8. Provided alſo, That if the name of any member who 
has ſerved in ſuch ſelect Committee during the ſame ſeſſibn 
be, drawn, he ſhall, if he requires it, de excuſed from 
ſerving again in any ſuch ſelect Committee, unleſs the 
Houſe ſhall, before the day appointed for taking the ſaid 
petition into conſideration, LES reſolved, that the number 
of members who have not ſerved on ſuch ſelect Committee, 
in the ſame ſeſſion, is inſufficient to. fulfil the purpoſes of 
this act, reſpecting the choice of ſuch ſelect Committee. 
9. Provided always, That no member who, after having 
been appointed to ſerve in any ſuch ſelect Committee, ſhall, 
on account of inability- or accident, have been coo. 
3 | rom 


176. „ 
from attending the ſame throughout, ſhall be deemed to 
have ſerved on any ſuch ſelect Committ-e. 

10. And be it further enacted, That if any other mem- 
ber ſhall offer and verify upon oath any other excuſe, the 
fubſtance of the allegations fo verified upon oath {hall be 
taken down by the faid clerk, in order that the ſame may 
be afterwards entered on the Journals, and the opinion of 
the Houſe ſhall be taken thereon; and if the Houſe ſhall 
reſolve, that the faid member is unable to ſerve, or cannot 
without great and manifeſt detriment ſerve in ſuch ſelect 
Committee, he alſo ſhall be excuſed from ſuch ſervice. _ 

11. And be it further enacted, That inſtead of the mem- 
bers fo ſet afide and excuſed, the names of other members 
ſhall be drawn; who may, in like manner, be ſet aſide or 
excuſed, and others drawn td ſupply their places, until 
the whole number of forty-nine members, not liable to be 

ſo ſet aſide or excuſed, ſhall be complete; and the petiti- 
oners or their agents ſhall then name one, and the ſittiag 
members, or their agents, another, from among the mem- 
bers then preſent. whoſe names ſhall not have been drawn, 
to be added to thoſe who ſhall have been ſo choſen by lot. 
12. Provided always, That either of the members ſo_ 
nominated ſhall or may be ſet aſide, for any of the ſame 
caufes as thoſe choſen by lot; or ſhall, if he requires it, 
be excuſed from ſerving on the ſaid ſelect Committee; and. 
the party who nominated the member ſo ſet aſide, or ex- 
cuſed, ſhall nominate another in his ſtead, and ſo continue 
to do as often as the caſe ſhall happen, until his nominee. 
is admitted. ec n R 

13. And be it further enacted, That as ſoon as the ſaid 
forty- nine members ſhall have been fo choſen by lot, and 
the two members to be added thereunto ſhall have been ſo 
nominated as aforefaid, the door of the Houſe ſhall be 
opened, and the Houſe may proceed upon any other bu- 
ſineſs; and lifts of the forty- nine members ſo choſen by 
lot ſhall then be given to the petitioners, their eodunſel or 
agents, and the counſel or agents for the ſitting members, 
who ſhall immediately withdraw, together with the clerk 
appointed to attend the ſaid ſelect Committee; and the 
ſaid petitioners and fitting members, their counſel or. 
agents, beginning on the part of the petitioners, "ſhalt ' 
alternately ſtrike of one of the ſaid forty- nine SG 
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until the ſaid number ſhall be reduced to thirteen; and the 
faid clerk, within one hour at fartheſt from the time of the 
he withdrawing from the Houſe, ſhall deliver in to the 

ouſe the names of the thirteen members then remaining; 
and the ſaid thirteen members, together with the two mem- 


bers nominated. as aforeſaid, ſhall be ſworn at the table, 


well and truly-to try the matter of the petition referred to 
them, and a true judgment to give according. to the evi- 
dence; and ſhall be a ſelect Committee to try and deter- 
mine the merits of the return or election appointed by the 
' Houſe to be that day taken into conſideration; and the 
Houſe ſhall order the ſaid ſele& Committee to meet at a 
certain time to be fixed by the Houſe, which time ſhall be 
within twenty-four hours of the appointment of the ſaid 
ſelect Commitee, unleſs a Sunday or Chriſtmas day ſhall 
intervene; and the place of their meeting or ſitting ſhall be 
ſome convenient room or place adjacent to the Houſe of 
— or Courts of Requeſts, properly prepared for that 
e | Fe | F 

* bh Provided always, That, on the. parties withdrawing 
as aforeſaid, the Houſe ſhall continue ſitting; and the ſaid 
fifty-one members, ſo choſen and nominated, ſhall not de- 
part the Houſe, till the time for the meeting of the ſaid 
ſele Committee ſhall be fixed. 8 . 

15. Provided always, and be it further enacted, That 


if upon the drawing out the name of any member by lot as 


aforeſaid, the ſaid petitioners or ſitting members, or their 
agents, ſhall declare, that ſuch. member is intended to be 
one of the two nominees to be nominated, by them reſpec- 
tively; and if ſuch member ſhall conſent to ſuch nomina- 
tion, the name of ſuch member ſo drawn by lot, ſhall be ſet 
aſide; and, unleſs objected to as aforeſaid, he ſhall ſerve as 
ſuch nominee, and the name of another member ſhall be 
drawn to ſupply his place, to complete the number of for- 
ty-nine members to be drawn by lot; and if the ſaid peti- 
tioners..0r fitting members, or their agents, ſhall not re- 


ſpectively nominate a member then preſent, who ſhall be 
admitted according to the directions of this act, then the 
want of ſuch nomination ſhall be ſupplied, by drawing 
out, inſtead thereof, the name of one or two members, as 
the caſe ſhall require; who ſhall be drawn by lot in the 


like manner, and ſubje& to the like objections and excuſes, 
Vo. IV. N as 
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as the other forty-nine members already drawn. by lot, an 

ſhall 1e axed 8 the liſts of the l . and 
Mall be Hable to be ſtruck pff in the ſame manner; leayiny 

always the number of fifteen members in the whole, oe 
no more, as a ſelect Committee for the purpoſes aforeſaid. 
16. And, for che greater difpatch, and certaiary in the 


| 28 herein before deſcribed, be it further enacted, 


* 


That the names of all the members fo written and rolled 
up as herein before directed, ſhall, previous to the gay 
appointed for taking any ſuch petition into conſigeration, 
be prepared by the ſaid clerk or clerk aſſiſtant, and by him 
put into a box or parcel in the preſence of the Speaker, to- 

ether with an atteſtation, ſigned by the clerk or cleck a(- 

ant, purporting, that the yumes of all the membyrs were 
by him put therein tbe ee ao 
Redo ey... 


which ſaid box or parcel the Speaker ſhall ſeal. with his own 
ſeal; and to the outſide thereof ſhall annex an atteſtation 
frgned by himſelf, purporting, that the ſaid box or pure! 


was on the 55 | 


; de” up in his preſence, in the manner directed by this 
50; and that as ſoon as the parties ſhall l as 
aforeſaid, and before the Houſe ſhall enter on any other 
bulineſs, any member may require, that the names of all 


the members, Which remain undrawn, ſtall be drawn and 
read aloud by the ſaid clerk or clerk aſſiſtant. 4 2 
17. Aud be it further enacted, That the ſaid ſele& 
Committee ſhall, on their meeting, elect a Chairman from 
among ſuch of the members thereof as ſhall have been cho- 
fen by lot; and if, in the election of a chairman, there be 
an equal number of voices, the member whoſe name was 
firſt drawn in the Houſe ſhall have a caſting voice; ſo like- 
wiſe, in caſe there ſhould ever be-occaſion for eleCting a 
new Chairman, on the death or neceſſary abſence of the 
Chairman firſt elected. I Ih eat 

18. And be it further enacted, That the ſaid ſelect Com- 


mittee ſhall have power to ſend for perſons, papers and re- - 


cords; and ſhall examine all the witneſſes who come before 
them upon oath; and ſhall try the merits of the return, or 
election, or both; and ſhall determine, by a majority of 
voices, of the ſaid ſelect Committee, whether the petition- 
* | ers, 
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ne members, or cither of them, be Send 
or elected, or whether the election be void; which deter- 
mination ſhall de final between the parties to all intents and 
purpoſes: and the Houſe, on being informed thereof by the 
Chairman of the faid felect Committee, ſhall order the 
fame to be entered in their Journals, and give the neceſſary 
directions for confirming or altering the return, or for the 
-Muing a new writ for a new election, or for carrying the 
'faid determination into execution, as the caſe may require. 
19. And be. it further enated, That the ſaid ſele& Com- 
mittee ſhall fit every day (Sunday and Chriftmas day only 
excepted) and halt 1 adjourn for a longer time than 

twenty-four hours, unleſts a Sunday or Chriſtmas day inter- 
vene, without leave firſt obtaified from the Houfe, upon mo- 
tion, and ſpecial cauſe aſſigned for a longer atjournirient ; 
and in cafe — Houſe ſhall be fitting at the time to which 
che ſaid ſelect Committee is pee then the buſineſs 
of the Houſe ſhall de ſtayed, and a motion ſhall be made 
for a further adjournment, for any time, to be fixed by the 
Houſe, not exceeding twenty-four hours, unleſs a — 
or Chriſtmas day intervene. 7 

* 20. And be it — enacted, That where the time pre- 
beribed by this act for the meeting fitting, or adjourtiment 
of the ſaid ſelect Committee, mal, by the intervention of 
4 Sunday or Chriſtmas day, exceed twenty- four hours, ſuch 
meeting, fitting, or adjournment; ſhall be within twenty- 
four hours from the time of appointing or fixing the ſame, 
exchuſive of ſuch Sunday or Chriſtmas day. 


21. And be it further enacted, That no member or die 


ſaid ſelect Committee fhall be allowed to abſent himſelf 
from the ſame; without leave obtained from the Houſe, or- 
an excuſe allowed by the Houfe-at the next ſitting thereof, 
on ſpecial cauſe ſhe wn and verified upon oath; and the ſaid: 
ſelect Committee ſhall never ſit, until all the members to 
whom ſuch leave has not been granted, nor ercuſe allowed, 

are met; and in caſe they ſhall not all meet within one 
Hour after the time to which the ſaid ſelect Committee 


| ſhall have been adjourned, à farther adjournment *{hall be 


made in the manner as before e — Ae oe wich 

the cauſe thereof, to the Houſe. ien 
22. And be it further enacked, Ci ay the chairman of 
the ſaid ſelect Committee ſhall, at the next meeting of the 
N 2 Houſe, 
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Houſe, always report the name of every member there- 
of who ſhall have been abſent therefrom without fuch leave 
or excuſe as aforeſaid; and ſuch member ſhall be directed 
to attend the Houſe at the next ſitting thereof, and ſhall 
then be ordered to be taken into the cuſtody of the ſerjeant 
at arms attending the Houſe, for ſuch neglect of his duty, 
and otherwiſe - puniſhed or cenſured at the diſcretion of 
the Houſe; unleſs it ſhall appear to the Houſe, by facts 
ſpecially ſtated and verified upon oath, that ſuch member 
was, by a ſudden accident, or by neceſſity, prevented from 
attending the ſaid ſelect Committee, 1 35. Lig 
23. And be it further enacted, that if more than two 
members of the ſaid ſele&t Committee ſhall on any ac- 
count be abſent therefrom, the ſaid ſelect Committee ſhall 
adjourn in the manner herein before directed; and ſo from 
time to time, until thirteen members are afſembled, 
234. And be it further enacted, That in caſe the number 
of members able to attend the ſaid ſele& Committee ſhall, 
by death or otherwiſe, be unavoidably reduced to leſs than 
thirteen, and ſhall ſo continue for the ſpace of three fitting 
days, the ſaid ſelect Committee ſhall be diſſolved, and ano- 
ther choſen to try and determine the matter of ſuch petition 
in manner aforeſaid; and all the proceedings of the ſaid 
former ſelect Committee ſhall be void, and of no effect. 
25. And be it further enacted, That if the ſaid ſelect 
Committee ſhall come to any reſolution other than the de- 
termination above mentioned, they ſhall, if they think 
proper, report the ſame to the Houſe for their opinion, at 
the ſame time that the Chairman of the ſaid ſelect Committee 
mall inform the Houſe of ſuch determination; and the 
Houſe may confirm or diſagree with ſuch reſolution, and 
make ſuch orders thereon, as to them ſhall ſeem proper. 
26. Provided always, That if any perſon ſummoned by 
the ſaid ſelect Committee, ſhall diſobey ſuch ſummons; or 
if any witneſs before ſuch ſelect Committee ſhall prevari- 
cate, or ſhall otherwiſe miſbehave in giving, or refuſing to 
ive evidence; the Chairman of the ſaid ſelect Committee, 
y their direction, may at any time, during the courſe of 
their proceedings, report the fame to the Houſe, for the 
interpoſition of their authority or cenſure, as the caſe ſhall 


require. x 
27. 
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27. And be it further enacted, That whenever the ſaid 
ſelet Committee ſhall think it neceflary to deliberate 
amongſt themſelves, upon any queſtion which ſhall ariſe in 


the courſe of the trial, or upon the determination thereof, 


or upon any reſolution concerning the matter of the peti- 
tion referred to them as aforeſaid; as ſoon as the ſaid ſelect 
Committee ſhall have heard the evidence and counſel on 


both ſides relative thereunto, the room or place where they 


ſhall fit ſhall be cleared, if they ſhall think proper, while 


the members of the ſaid ſelect Committee conſider. there- 


of; and all ſuch queſtions, as well as ſuch determination 
and all other reſolutions, ſhall be by a majority of voices; 


and if the voices ſhall be equal, the Chairman ſhall have 


a caſting voice, 
28. Provided always, That no ſuch determination as 


aforeſaid ſhall be made, nor any queſtion be propoſed, un- 


leſs thirteen members ſhall be preſent; and no member 
ſhall have a vote on ſuch determination, or any other queſ- 
tion or reſolution, who has not attended during every ſit- 
ting of the ſaid ſelect Committee, 


29. And be it further enacted, That the oaths by this 


act directed to be taken in the Houſe, ſhall be adminiſtered 
by the ſaid clerk or clerk aſſiſtant, in the ſame manner as 
the oaths of allegiance and ſupremacy are adminiſtered in 
the Houſe of Commons; and that the oaths by this act di- 


rected to be taken before the ſaid ſele& Committee ſhall be 


adminiſtered by the Clerk attending the ſaid ſelect Commit- 
tee; and that all perſons who ſhall be guilty of wilful and 
corrupt perjury in we evidence which they th 
the Houſe, or the ſaid ſelect Committee, in conſequence of 
the oath which they ſhall have taken by the direction of this 
act, ſhall, on conviction thereof, incur and ſuffer the like 
pains and penalties to which any other perſon, convicted of 
wilful and corrupt perjury, is liable by the laws and ſtatutes 
of this realm. 


30. And be it further enacted, That this act ſhall con 


tinue in force ſeven years, and till the end of the ſeſſion of 
Parliament next after the expiration of the ſaid ſeven years, 
and no longer. | 
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eq, or their reſpective agents, 
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fn Ad to. explain and amend an. At; made in the laft Seſſion e 
Harliament, intituled, An Act to regulate the Trials 
pn Elections, or Returm, of Members to ſerve in Par- 
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1. NX THERE As an ad was paſſed in the laſt ſeſſion'sf 
| ww Parliament, intituled, An ac to regulate the trials 


Statute 11 Grozos III. Cap. 42, 


wh 


of controverted elections, or returns of members to ſerve in 


Parliament: And whereas further. proviſions may be neceſ- 
fary to prevent all obſtructions and difficulties, which in 
certain caſes may ariſe in the execution of the ſaſd act; be 
it therefore enacted by. the King's moſt excellent Majeſty, 
by and with the advice and — 9 of the Lords ſpiritual 
and temporal, and Commons, in this preſent Parſiament 
aſſenblel, and by the authority of the ſame, That from 
and after the Pall of this act, if ſeveral parties, on dif- 
tinct intereſts or grounds of complaint, ſhall preſent ſepa- 
rate petitions, complaining of an undue election, or return 
of a member or members to ſerve in Parliament, the ſame 
notices and orders ſhall be given to all ſuch parties, or thei; 
reſpective agents, as by the ſaid act are directed to be giyen 
to the ſitting memberg, or the petitioners therein mention- 


"Day 2K "OP" 

2. And be it further enacted, That the clauſe, in the ſaid 
ag Which 53 that no petition ſhall be taken into con- 
Gderation within fourteen days after the appointment of the 
mmittee-of privileges, be repealed; and that from hence- 
forth no petition, complaining of an undue election, or re- 
turn of a member or members to ſerve in Parliament, ſhall 
taken into conſideration within fourteen days after the 
commencement of the ſeſſion of Parliament in which it is 
preſented, nor within fourteen days after the return to 
which it relates, ſhall be brought into the office of the clerk 
PO NEED 
3. And be it further enacted, That if at the time of 
drawing by lot the names of the members, in manner pre- 
ſcribed by the ſaid act, the number of forty-nine members, 
not ſet aſide nor excuſed; cannot be compleated, the Houſe 
ſhall proceed in the manner they are directed by the ſaid 
att to proceed, in caſe there be leſs than one hundred mem- 
. Ro Earle en | | bers 
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er rime therein preſcribed for counting the 
Houle and fo, from day to day, as often as the caſe ſhall 
4. Ant be it further enacted, That the day appointed 
for taking any petition; complaining of an undue election, 
or return of a member or mem̃bers to ſerve in Parliament, 
into conſideration, the Hoùſe ſhall not proceed to any other 
bufineſs hatſoever, except the ſwearing of members, pre- 
vious tothe reading of the order of the day for that purpoſe. 
Aud be it further enacted, That if the ſelect Com- 
ittee ſhall” have occafion' to apply or report to the Houſe, 
in relation to adjournment of the ſaid ſelect Committee, 
the abſence of the members tllereof, or the non· attendanee 
or miſbehaviour of witneſſes ſummoned tò appear, or ap- 
pearing before them, and tlie Houſe ſhall be then adjourn- 
ed for more than three days, the ſaid ſelect Committee ma 
ally r to the day appointed fot the meeting of the 


6. And be it further enacted; That if on a complaint by 
petition of an undue election or return, there ſhall be more 
than two parties before the Houſe, on diſtinct intereſt, or 
complaining or complained of upon different” grounds, 
| Whoſe right to be elected or returned may be affected by the 
determination of the ſaid. ſele& Committee, ench of the ſaid. 
parties ſhall. ſucceſſively. ſtrike off a member from tlie forty- 
nine members to be choſen by lot; until the ſaid number 
be reduced to thirteen, in the ſame manner as by: the ſaid 
act is directed for the ſtriking off a member alternately by 
the parties therein mentioned and the. liſts of the forty-. 
nine members choſen by lot, ſhall, for this. purpoſe, be 
given to all the ſaid parties, and the order in which: the 
aid, parties ſhalb ſo ſtrike off the ſaid members ſhall be de- 

. termined by lot after they are withdrawn. from the bar, and 

in ſuch: caſe, neither of the ſaid parties (there being more. 
than two) ſhall be permitted to name a member to be adds: - 
ed to the members ſo drawn by. lot as aforefaid;. but that 
as ſoon as the liſt of thirteen. members ſhall be returned by 
the parties to the Houſe, ſuch thirteen members ſhall im- 
mediately. withdraw, and ſhall by themſelves. chuſe two. 
members then preſent in the Houſe, . whoſe names.ſhall not. 
have been drawn, to be added to the ſaid thirteen members; 
and ſhall, within one hour from the time of their. with-. 

: | drawing, 
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drawing, report the names of ſuch two members to the 
Houſe; which two members ſhall be liable to be ſet aſide 
on the like objections, for which nominees may be ſet aſide 
by virtue of the ſaid act: And in caſe ſuch two members, or 
either of them, ſhall be ſet aſide for any of the cauſes afore- 
ſaid, then the ſaid thirteen members ſhall chuſe one or two 
other members, as the caſe ſhall require, until two mem- 
bers are choſen, againſt whom none of the objections to 
nominees mentioned in the ſaid act ſhall be taken and 
allowed; and that the names of ſuch two members ſhall 
be then added to the ſaid liſt of thirteen members; and all 
| the ſaid fifteen. members ſhall be. ſworn at the table, and 
they ſhall be the ſelect Committee appointed for the pur- 
poles expreſſed in this and the ſaid former act. | 
7. And be it further enacted, That where the ſaid no- 
minees are by this act directed to be named by the ſaid 
thirteen members, no member preſent at the time of the 
ballot ſhall depart from the Houſe until the time for the 
meeting of the ſaid ſelect Committee ſhall be fixed, 


Statute 14 GkoROE Ul. Cap. { 


An AR for making perpetual Two Acts, paſſed in the Tenth 
and Eleventh years of his preſent Majeſty, for regulating the 
Trials of controverted Electiont or Kara, of Members to 
ſerve in Parliament. eee 


I. WY HEREAS an act, paſſed in the tenth year of the 
| reign of his.preſent Majeſty, intituled, An act to 
regulate the Trials of controverted Elections, or Returns of 
Members to ſerve in Parliament, which act was made to 
continue for a limited time only: And whereas another act 

paſſed in the eleventh year of + & reign of his Majeſty, in- 
tituled an ACt to explain and amend an act, made in the 
laſt ſeſſion of Parliament, intituled, An act to regulate the 
Trials of controverted Elections, or returns of Members 
to ſerve in Parliament: And whereas the proviſions of the 
ſaid recited acts are well adapted to procure to the Com- 
mons of this realm a free and impartial trial of controverted 
elections of members to ſerve in Parliament, and have been 
| | | ö 
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found, by experience, to be practicable and beneficial: 


May it therefore pleaſe your Majeſty that it may be enac- 
ted; and be it enacted by the King's moſt excellent Majeſ- 
ty, by and with the advice and conſent of the Lords ſpiri- 


tual and temporal, and Commons, in this preſent Parlia- - 


ment aſſembled, and by the authority of the ſame, That 
the ſaid recited acts, paſſed in the tenth and eleventh. years 
of wy preſent Majeſty, ſhall be, and are hereby made per- 
e tu al. | | 
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ABINGON, the caſe of the ri mY in 1775, 42, 43» 46, | 


I » 57, 6 , 3s 66. DEE 
Abinge t 54 thy a manor in the mg of Cricklade, ſubor- 
dinate to the manor of Cricklade, 9. 


Acceſſary, not to be tried, in general before the principal * 


conyited, 158, 168. Exceptions to this rule, 5644. 
Adiudicatiom, Scotland, after the expiration, of the legal re- 
verſion, give a right to vote, 90, 91. 
Alford, Mr. Edward, made a ſheriff to prevent his being cho- 
ſen to Parliament, 46. ä 


Allegations, in. petitions, queſtions concerning them, 24, 64 


to 67, 
Anbafekers, though abſent in foreign countries, are eligible 
to Parliament, 52 
Appryfings, in Scotland, after the expiration af. the legal rever- 
tion, , give a right to vote, 90, 92. 
Armſtrong, William, | reſolved, by the Houſe, to have been 
_ guilty of ſubornation of perjury, 154. Order for the At- 


dorney General to fen him, 154, 155 That order | 


diſcharged, 167. 

Aſfignation, a ſort of conveyance in Scotland, form of one, 114 
ta 116. 

Attorney General, obſervation. on the auler againſt his ſerving i in 


Parliament, 48, 49, Information ex officio. filed by, againſt 


the four candidates for Hindon,. 129. Diſtinction between 


ex officio informations 250 thoſe e by * court of * 8 


Veen, TP 3 iz 


| Baillie, 
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8 : L 
Baillie of a { 1 in Scotland, . manner of his aelivering 
ſeizin, 96, 


Bartly, Sir John de, his ſon's caſe as ſheriff and member of 
Parliament, 

Bathurſt, Charles, > tea; caſe of, as ſheriff of Yorkſhire, 56. 

Beckford, Richard, Eſq; acquitted on the information againſt 
= — bridety, 1 3 A candidate om the new Mr. $ ith. 

is petition complai that Smi , 
Was b uur . - Pra, 710, . 

Bennet, William, — by the Houſe, to have been ty 
of ſubornation of perjury at the laſt election for Shafteſbury, 
155" Order for the Attorney 22 to proſecute him, ibid. 

hat order diſcharged, 167. 

Berkſhire, caſe of the ſheriff of, in 1775, 

0 caſe of, in 1727, gave riſe to : ftatute againſt bri- 
ery, 132, 133. 

Bills, Jepanaing in Parliament at the end of a ſeſſion, fall of 
courſe to the 17 round, 127 

Blackſtone, Sir illiam, Th opinion of the cauſe of Sir Edward 
Coke as ſheriff of Buckinghamthire, 54. That ſheriffs are 
eligible out of their juriſdictions, 58, 61. His account of the | 
2 25 Eliz. againſt perjury, and ſubornation of per) ury, 
1608, 1 | 

Boſton, — of, in 1628, 36, 37. | 

Brereton, Owen Saluſbury, Eſq; one of wh ſitting members in 
the ſecond caſe of Ivelcheſter, 77. Determined to de duly 
elected, 80. 

Bribery, queſtion, whether the words “ , other Ds corru pls 
and illegal practices, contain a ſufficient allegation of this 
offence, to entitle the petitioner to' give evidence of it, 24, 
25. Determined that they do, 25. Yide e Infor- 
mation, Oath. 

Briftol, when made a county corporate, 71. The members 
— called ©* milites et burgenſes, in a return of 14 Hen. 
I 2. 

Brodie oP others, . caſe of Gordon of Hallhead BE 107. 

Brown, Richard, Eſq; one of the petitioners in the ſecond caſe - 
of Ivelcheſter, 77, Determined not duly elected, 80. 

Burgage tenure boroughs, 26, 27, 28. 


Buclingbamſbire, caſe of the ſheriff of, 1 in 1625-6, 54, 55 


Cala 


I. N D E. 


Calais had a 1 to ary members to Partiaibent i in "$22 
of Hen. VIII. 50. Clauſe of Nolumus omitted therein, 114. 
Calthorpe, James, Eſq; OY on the „ againſt 

him for Ming 130. . 


„ 


. . bs Archibald, 1 Eb Ae of { John Sting, Kei; Aeg 
106, 110. 1 
Cretificater of ape, Wen ' introduced," 37- _ Certificate 8 

Cannot vote at Taunton, bid. | | 
Chalmers, caſe of Douglas of. Douglas againſt, 107, 108. 
Charter, a ſtatute may Ne in the form of, 70, 71: One a A 
ſuperior,” in Scotland, muſt contain a precept of ſeizin, 96, 
97: Queſtion, whether a. diſpenſation, in à charter, from 
5 8 of giving ſeparate feizin of diſcontiguous lands is 
44 23 
Chelworth, "ih tything of, contiguous to, the boroagh of 
Critklade; 11, 35-:; - 
Chefter, the ſheriff of, is to thke the ancient oath, but with, the 
Clauſe concerning refidence omitted, 69, 70 | 
Child, Mr. caſe 4 'as ſheriff of Warwick hie, oh 58. 
Chynes, Lady, the caſe of Hilton againſt, 108, 
Cinque Ports, the clauſe of Nolumus omitted, at” firſt, in the 
Writs to them, 50. 
Clackmannanſvite, obſervation on the caſe of 100, 101, 109, 
Claus, in the Highlands of Scotland, in a manner 8 


cas Sir Edward, the caſe ot as ſheriff of Pickinghamthie, 
46, 47, 54» 55» 58, 62. Entry concerning it in the Journals, 
73» 74. His opinion, that 45 Edw. III. is not a ſtatute, 47. 
Or that it is repealed by two ſubſequent acts, 44, 48. His 
inaccuracy as an antiquarian, 7 

Committee, the da fe ballottiog 85 one adjourned, the Houſe 
not being complete, 1. Obſcrvations on the authority which 
the deciſions of Committees on the right of election in mai- 
den boroughs ought to have, 35, 36. Doctrine of the Com- 
mittees of election in the reigns of Jac. I. and Car. I, end 
ing the right of election by preſeription, 36. 

Commiſſioner of the ſhire, the name given to members for coun- 
ties in Scotland, 94, 100. 

Common recoveries not to be invalidated, though contrived to 
evade an act of Parliament, 64. 
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ban forty be ne 2 © odio a | Houſe of, 79s 
128. Queſtion conc juriſdiction with 
the votes of frecholders in — o, "As 8 
— * of houſes in Cricklade, Hare v5.9 : gs 


bone, ie of the werk of in-15 2603-68 
| Corrapt Prazticer, alleged in a petition, d. 6. 6” petitioner ww 
give evidence of bri ery, 25. ; 
Conner corporate, obſervations on che right of f er! 
vote there, 17, 18, n 
Court, Vide 82 King's 5 Bench, bete. „ 
Covert, Sir Walter, the caſe of, ſheriff sales, * 
Craig, his doctrine concerning pow "or 5 5 7 


—_— the ſecond cass of, 1, to ii emen: — 
to l the right of election there in 1689, 1 785 6, 
in 1685, 35. Right of election there 6, * Reſp ution of 


the Committee on the right of electien * 29. Conſti- 


tution of the borough of Cricklade, 9. | Queſtion concerning 

its boundaries, 7, 9, 16, to 25, 2 26, 27. Determination 

, thereof by the. Committee, 31. ' Queſtion whether gere, 
only, ancient houſes give a fight to vote there, 16, 18, 2 

F 28, a9. Determination f by the Committee, 29. 
| Velbon concerning the kind of leaſes which give a right to 
vote there, 7. Determination thereof by the Committee, 
29. Queſtion concerning the reſidence to vote . 

20% 23, 26, 2, 28, 29. Determination ereof by the 

b 1 27, 205 29. Cricklade onde a populous and ex- 
tenſive place, 2 Cale of in n i685, 18, 35. - 

Croke, Mr. caſe of, "ug teri of Oxfordſhire, 35, 73, 74. 

'Connin gbam, caſe of Galbraith againſt, 105, 106, 111 

Cupar, "the "om town of the ſhire of Fife in ee . 


D. 5 


Dales he ae 8 rope 1 1. hook of es 96. 

Dairymple, Hugh 1 ger. of Fordell, in the caſe of, 85, to 
113. Decifion of the Committee upon it, 116. A queſ- 
3 agitated in the court of ſeſſion with regard to it, 118. 


Dallas, the ſheriff*s oath in this author different from that in the 


Regiſter, 68. 
Debtor and Creditor, queſtion I neceſſary to confirm a 


wWadſet, 95, 96, 103, 105. 110. 
5 action of Gold „ words of conrk | in, *. 


» 


* 


2 1601, 8 Tor 
duſe of Commons, n 


ewar, John, ritioner in a the ES, bet — 
2 L 15 Nes his n in the. ſe 
ſeſſion, ibid. Does not appear, by himſelf, or any "coun xp 
agent, on 0 day appointed for taking his petition and twq 
titions of the voters into conſideration, 2, 3. Proceedings 
i the Houſe thereupon, 3, 4+ The committee not 7 rq 
p 7 his Ei fsb etermined who duly elected 2 
1 Me opinion ſheriffs- are — 
-&b le within their own bailiwicks, 46. — 
e caſe of Sir A. Nowell, and St, Paul, 53+” 
e wide Incabacities. 
15 25 ſpecies of conveyance in the lay of Scalad, bem 


f one, 


tonſbire, caſe of in 1724-5, 109. | 
= Foy, of the hereditary Mar of, in * 


=o 1 Bard, the als of, as heriff of Lincoln. 
Nice: 52. * 


Election, the Uebe of, in a 4 bojough, never t in 
neftion before the new judicature till the ſecond caſe , of 
ricklade, 8, 36. Obſervations an the right of ** 

- preſcription 36, 37- On the authority of the. deciſions of 
Fan relative to maiden boroughs, 35, 36. -Hiſtory o 
the judicature for deciding on matters election in Scot- 

—— — be of Fiſe, of 

on- meeting county account of che Proceed- 
— 77 84, 86. 113, 114. Vide Freeboldert. 
El vide Voters. 


Eli 2 of ſheriffs, queſtion concerning, 42, to 64. -Fide © 


beriff. 
Elliot, 
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| Bll, gir John; a joint Information. againſt him and others, in 
| the Star-chamber, 7: 75- "cone is ae Mike's 
Bench, #6i4. _ © 
Zvidince, — of 295 to 34. - Queſtion if parole evidence 
of a po 8 given without Proving the to have been 
lſt, 1 Held chat it. m ay," 38. Parole evidence of a 
deed not tent, nor admiſſib ſubſtantiate a vote, un- 
leſs the deed be unduly withheld, or loſt, Queſtion whe- 
ther the Houſe of Commons ought to andes: proſecutions, in 
_ conſequence of the reports of Committees, —— — 
evidence 3 N «t their own Dar, 140, 
| 50>" TE TOS 
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Boe ee e * | 

Fenda aw, the ſeems of; ill — in me comrepance of 
lands in Scotland. y. 

| Fiar, who, in the law of Scotland, 4671 nr 

Fife, case of the county of 84, to 220. \ Obſervations on 
the votes carved out of- Lond: 'Fife's eſtate, 108, 10. 

110. . 

. Fine, of awo marks, impoſed by the court of Starichamberiop 
Walter Longs for not reſiding in his county when ſheriff, 54, 
8:5 76. 1000 marks impoſed by the court of King's 

ench, on Mr. Smith and Mr. Hollis, for bribery, 133. Of 

83 * part of the puniſhment for perjury, under the ſtatute of 

liz, 158. Of 201. part of the puniſhment for ſubornation of 
jury, under the ſame ſtatute, ibid. 

Fleetwood, Sir William, made A ſheriff to prevent his being | 
choſen to Parliament, 

Fleming, John, Eſq; fitting bas: | in the caſe of Southamp- 
ton, 39. Determined to be duly elected, 6. 

Priel, Peter, Eſq; caſe of 38 knight of the _ for Der- 


F 2 of che houſes in Cricklade havea right to vote chere, | 
Queſtion whether frecholders who were pre/ent at the 
? eleftio on- meeting can take an objection in the court of ſeſſion to 
a voter's title, which was not taken at the meeting, 101, 
102. Freeholders court in Scotland, their juriſdiction concern- 
ing the right of voting for counties eſtabliſhed in 1681, 100. 
15 days notice muſt be given of 1 pry _ Nw 
* ings t » 102. * x 


G. 


Galbraith, caſe of, FR * gz, 105, 106, 110. 
Good, John, reſolved, by the Houſe, to have been guilty of ſub- 
ornation of perjury at the laſt election for Shafteſbury, 154. 


Order for the nr wt: General to proſecute him, 155. 


That order * 
Gordon, of Hallhe caſe of, againſt Brodie, and others, 5 
154. 355+ 255 
Grant, a ſtatute may be in the form of one, 70. | 
2 * the caſe of, 3 dan. 35 


1 
i 4 
9 4 n 


P 4 8 : *t 


emis, 8 Tra 1124 | 

| IM by the Houſe, to OO 

gw ni jury, at the laſt election for Shafte 

154. Order for = Attorney General to proſecute him, 485, 
. order diſcharged, 166, | 

Harpur; Mr. the caſe of, as ſheriff of Derb 


C 4 
* 
_ 


Hatcher, Mir. che caſe of, as ſheriff N co.uk | 


57, 63. 
Hawkins, n N he N e 55 
perjury, 142. accenary cannot be tried before 


conviction of the principal, 1 52. 
Henderſon, John, Eſq; petitioner in the caſe. of Fife, 33 · De- 
termined not duly Nefted, 116. ; 
—_— bonds, now the common ſecurity for money in Scot- 
an 
Heyden, oF don, caſe of the Kin inſt, 131. 
Hilton, caſe ow azainſt Lady Chon wall : 
Hindon, SUPPLEMENT to the caſe of, 122, to 152. Bill with, 


regard to, brought in, 124- Proc ding thereapon, 124. 


to 127. Throwa out, 127. 


Hi iforians, their inaccuracy Lich regard to events which turg on 


jueſtions of law, 118. 
Hollis, Mr. a joint information againſt him and others, in the 


Star- chamber, 75. Information againſt him in the court of 
King's Bench, 75:4. © 
Hellis, Thomas 1 Eſqʒ convicted for bribery on the infor- 


mation againft him, 130. His ſentence, 132. Diſcharged 


from the King” s Bench priſon, 133. 
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Houſe of Commons and Peers. Vide Commons, Peers. 
Hume, a miſtake in his account of the ſheriffs appointed in FR 

1 of the reign of Car. I. 74. : 

24 Kats 5 LIED 3 4. ; 1 8 14 188 

7 efferies YE 6g; 1 5 
Impignoration of land, a wadſet | define to OA 95. 
Impriſonment ſor debt, not founded on any ſtatute, 


{ncapacities, introduced by the - ſtatute of 2 Geo. 6 cap. RY 
arc incurred on A conviction for bribery at common law, 


175 — ſeparate, muſt, by the law of Scotland, = given 
for ee lands, 155. Fide Charter. 

Information, or bribery at common law, a conviction on one, 
is followed by the ftatutory incapacities, 1 Copy of the 
record of one, filed by the Attorney Can, againſt 

Richard Smith, Eſq; 135, 151. Vid. King's Bench, Stay 

e int Ie Weed: 58. 

n/trument eizin of Scotlan at it 

. concerning a blunder in one, 95 to '98, 106 to 109 
To take inſtruments in the hands of a perſon, an Expreſſion 
in the law of Scotland, 2. 

3 of the court of ſeſſion, in he caſe of Dalrymple of 

ordell, 

Jenes, Ini Hl William, Eſq; one of the petitioners in the ſe-- 
- cond 7 + of Ivelcheſter, 77. Determined not duly elected, 
180. 

ITvelehegter, obſervation on the caſe of, 37. The ſecond CASE 
of, 78 to 82. | 


K 


1 Lord, his doctrine concerning wadſets, 11000. 
King caſe of, eres bre 131, 132. pr Mead 95 
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; nn Cfreaton on the ineligibility of, by e nt. 


45 7 
| Lb, of APE for any term not leſs than three years, 
Although determinable on ves, en to have a right to 
vote at Cric ade, 29. 


"___ Edward, Ely; 1 the caſe of, as | theriff of Staffordſhire, 


Levthall Mr. reprimanded .b the 8 er for havin ſpoken 
diſreſpectfully of the long hs po 170, 171» ER” 

Letters patent, a ſtatute may be in the form of, 70. 

Life renter, what, in the law of Scotland, 107. 

ene caſe of the ſheriff of, in 1588-9, 53, in 1677, 


d Lord Keeper, was counſel in the caſe of W. Longe, 


70. What he fa 1 in his report of that caſe, his argument 


not his'opinion, i Inaccuracies in that report, 72. 
Living ſtone, Caſe of, "aint Lon Napier, 63, 66. 
 Lollardies, clauſe againſt, in the ancient ſheriff's oath, truck: 

out on the 2 of Sir Edward Coke, 69. 

London, caſe of, in 1774, 78, 79, 81, 82. | | 
Longe, Walter, his caſe as Mer of Wiltſhire, 47, 54» 555 7 
63. Proſecution againſt him in the ſtar chamber, * 5 Fo 
62. Fine of 2000 merks* impoſed upon him, 54. 


voted him by the Houſe of ommons, as an indemnifca | 


tion, $5: 
M - 
Mackenzie, Sir George, his deſcription of a wadſet, 103, 105. 
Maclzod of Cadboll, caſe of, againit Roſs of Prieſt-hill, 112, 
119, 120. 
Magna Charta, ſaid, in the Prince's caſe, to be Py to be 
an act of Parliament, by implication, 70. 
Mayor, Mr. the caſe of, as ſheriff of Berkſhire, iy. 
Mayor, and two bailiffs, the returning officer for facile 
ampton, 42. 
Mead and Pitt, caſe of the King againſt, 131, 132. 
Melvill, William, Eſq; of Griegfion, the cal of, 125 fo 116. 


Deciſion of the Committee upon it, 116. 
Members of the Houſe of Commons, 40 neceſſary to make a 


Houle, 79, 128. 
3 Merefield, 
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Merefela, Mathew, reſolved, by the Houſe, to have been 
guilty of ſubornation of perjury at the laſt election for 
hafteſbury, 154. Order for the Attorney 2 to pro- 
ſecute him, 154, 155- That order ce 
Milites, the two members for Briſtol ſo call in 2 antient 
return, 71, 72. 
Minors, many inſtances of their fitting i in Parliament] alchough 
' ineligible by law, 61, 62. 
' Montage, "Lord Charles, dp end een | 
39. _ Determined not duly 8 „57. 
2 in law, a lunar month, 13 f kim ain 
ortimer, Hans Wintrop, Eſq; [ion bro 
My. Sykes for 268 of K N 
vour for 1150. ibid. 


* fe, caſe of, 15; 186; 1 110. 


1 
7 


N 


Napier, Lord, caſe of Livi ſtone againſt, 1 113. 

2 Shorebam, * right of election there altered by 8 

427. 

Nin, Sir George Net of that name bid 10 have far in 
1 t G 52, 78. No ſuch perſon in Wil- 

is's liſts, 7 

2 the words of the clauſe of, in the nn, clothe, 
41. Its hiſtory, 44, 50,51, or » 7.32274: ayjons 

oon its authori » 1 » 60, 61, 6 veſ⸗ 

tion, whether 1 the, ot 1 it 538. recept Thall avoid W 

an election, 64, 65. Omitted in fever pie "writs ** 
Briſtol, the Cinque Ports, and Calais, 50, 7 c 

North, Sir Edward, the caſe of, as ſheri "f Cambridgeſhire, 

3, 72. 

PR 26 Aublic, manner in which inſtruments of ſeizin, in. . 

land, are drawn up by, 96. 

' Nowell. Sir Andrew, caſe of, as ſheriff of Rutlandſhire, 5 

Ferns, Dr. Thomas, vote of thanks for a ſermon proake * 

bim on the 6 of January, 1772, before the Houſe of 


n Expunged from the votes, 170. 


n 


* 


' Oally, Mr. the caſh of, as ſherif of Skroplhire, f 
E6— a new one introduced for England, 69. tar 


I N UR X. 


-xrult and. paſleſion i ea C20 9c Againſt bribery, 116. 
N Chef W 


Ogilvie, caſe of, againſt Skene and Hunter, 108, 120. 
Order of the Hauſe: for proſecuting certain perſons for ſubor- 
__ nation of perjury, 154. 1 » 161. LOA 
Ordinance of 46 Edw. III. againſt the eligibility of ſheriffs, 


. queſtion- whether it is a ſtatute, #9 #4: 47, 48, 59, 60, 


70, 71, 74. inftances of ſtatutes ca ces, 43» 44+ 
bf inances, afterwards made ſtatutes, 27 . „c ee 
Original writs,. cannot be altered but by act of Parliament, 51. 
Oſwald, James Townſhend, Eſq; fitting member, in the caſe 
of Fife, 83. Determined to be duly elected, 117. 
Oxfordfrire, caſe of the ſheriff of, during the interregnum, 
Sh Fo iti) Py A) "=P 


P 


Palmer, Sir Guy, made a ſheriff to prevent his being choſen 
6 OLE ho 
Parliament of Scotland, ſhort duration of, in ancient times, 59, 
A court of common law, 100, 101. os a eh 
Parliamentum indoctum, or lack-learning Parliament, one of 
Hen. IV. fo called, 48, go. . 
Payton, Sheriff of Warwickſhire, the caſe of, 43, 49. | 
Peach, Samuel, Eſq; fitting member in the ſecond caſe of 
Cricklade, 1. Determined not duly elected, 34. 
ert, the Houſe of, obſervations on their deci relative to 
fititious votes in Scotland, 19. | | 
Perjury, puniſhment of, at common law, 158. By the ſtatute 
of 5 Eliz. * 9. 159. By the ſtatute of 2 Geo. II. cap. 25. 
159, 160. Inca 
on of, 147, 148. This how puniſhable, 148. 
Petersfield, obſervations on the caſe of, 42, 66. | 
Petition, the Committee not ſworn to try one, although not 
withdrawn, becauſe nobody appeared on the part of the peti- 
tioner, 4. Precedents of the entries of petitioners in the 
votes, 4, 5- Precedent of a petition, 40 to 42. Petition of 
the Commons in 13 Edw. III. againſt the election of Sheriffs, 
43» 49, 59, 61. Said not to be found in the Parliament 
roll, 68. Mentioned- in the Journals, 74. Held that a pe- 
tition cannot be withdrawn on the day appointed for tak- 
ing it into conſideration, 80, A caſe to the contrary in 
1774, 81, $2. 


tement to commit, different from ſubornarti- 


Philips, 


* 


I N D E KL 

Philips, Sit Robert, one pag! to prevent bis being choſen 
to Parliament, 46. 

Pillory, perſons convicted of perjury, or ſubornation of perjury, 
condemned to, 158; 189. | 

Pitt and Mead, cale of the King typ 428. I 375 132. F 

Pell, parole evidence of one may . eee proving it 

Parnre, queſtion concerning the propriety ef von of law do- 

. ciding ſeparately on ſeparate points in the ſame cauſe, 99, 
10, 102, 103. This frequently practiſed by 2 
103. > i Caſe in Bulſtrode on ne 119, 120. 

Poole, oblervation on the caſe of, 3 | 

Pope, William, - reſolved, bathe Touſe;: 5 have: been ty 

of ſubornation of perjury at the laſt election for Shafteſbury, 

154. Order for the Attorney General to proſecute him, 
155. That order diſcharged, 161. 

Prejes of the court of freeholders in Scotland has a caſting vote, 
in caſes of equality, beſides his own, 84. 

Precept, — — for Southampton choſen by, — 2 
county corporate, 49. None iſſued to boroughs till 23 Hen. 
VI. 71, Of feiſin in Scotland, 96, 97. . of execut- 
ing it, 97. | 

, right of election by, 26, 27, 28, 29. ' Obſerva- 

_ tions on the len ag of time neceſſary to eſtabliſh ſuch a right, 
36 to 38. D e concerning it in the reigns of Jac: 7. 
and Car. I. 37. 

Preſident of the court of ſeſſion, or the judge who preſides i in 
his abſence, has no vote, unleſs when the other Judged are 
equally divided, 98. 

Prince's caſe, in the eighth part of Coke's Reports, obſerva- 
tions upon it, 70, 71. 

Prune, his opinion that there is no difference between ſtatutes 
and ordinances, 59. Has diſcovered many miſtakes of Lord 
Coke, 61. This, the parliamentary writ alterable by the 


King, 64. His diligence as 9 74. Inaccura- 
cies in his writings, 75. 


% - 
. = 


Qualifications of members to ſerve in Parliament, altered in 
former times, by the Ling, 64. 


Rafpin, 


« | 
Reclaim is lav of Scoland, analogs to 2 . 
— Scotland deprived of the right 
ts to in >. 
3 ſtatute of Queen Anne, Po 91, 92, 9 
aas in Fr of adjudications and 5 7 


expiration of the [gut reveron, and of ropes 
wWadſets, 


Regiſter, Ld 1 in Scotland, his ancient authority vita 
di elections for counties, 100. 

Regiſter of ſeizins in Scotland, eſtabliſhed i in 1617, 106. | 
Requiſition,” queſtion whether a power of, eſſential to a awadlet, 


95; 96, 103, 104, 105, 106. An expreſs clauſe of, — 
ted not to necelare, 110. 

Refiant, Obſervations on the ſenſe of the word, 69, 70. 

Refidence of forty days before the election ä es to | be 2 

neceſſary qualification, in order to vote at Cricklade, 29. 
Returning Officer, the mayor and two bailiffs of Southampton, 
ſo eullad. in the ſingular number, 42, 68. 

Returns, two curious ancient ones for Briſtol, 71, 72. - 

Reverſer, the perſon entitled to redeem a wadſet, ſo called 
by — law 755 otland, 93. 


Reverfion, power of redeeming. 9 ſo called by the law of 
Scotland, 1 


o4. 

Right of election. Yide Elin. 

Raman encampment, traces of one in the d of Cricklade, 
a, 1 

Roſs of Priel. hill, caſe of Macleod of Cadboll agua, 112, 
116. 


Rumbold, Thomas, Eſquire, reſolved, by the Houſe, to have 
been guilty of ſabornation of perjury at the laſt election for 
Shafteſbury, 154. Order for the Attorney General to pro- 
ſecute him, 155. Objections to the reſolutions and orders 
againſt him an others, 155 to 159. Evidence on which 


they, were founded, 1 etitions of Mr. Rumbold 
_ them, 160, 29 1 Order for proſecution dil- 
charged, 166. 


Rutland, caſe of the Earl of Shrewſbury againſt- the Earl of, 


222 120. 


Railandjvire, caſe of the ſheriff of, in 1601, 53. 
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Faint Paul, Gaine Poole, PUR or | $anipal, the caſe of, as 
Sale, redeemable, or — | gg an: 'þ oj in the law of Scodand, 
»diftinguyſhed from \wailſet, 86, 93. | 

| Sampal. Vide Saint Paul. r N N 
Jet tand. 2 payers of. have -a richt to vote at Southamp- 
ton, 4 
22 "Vid Ele&ion, \Frechalders, Parliament, Seffion. 

ty for ange diet defined to be, 409, 110. 

Foe manner of giving it in Scotland, 96, 97+ Vide Tufru- 


"ent. - 
Selby, Sir George, the caſe of as hereditary ſheriff of the coun- 
ty of Durham, 47, 54, 88, 63. 
Seblen, 4. joint infarmation againſt him and other members of 
in che Ster-chamber, 75. 
. Bo oy e court of, in Scotland, accopunt..of their ratios: in 
the caſe of Dalrymple of ,Fordell, 98. Queſtion concerning 
: the extent. of their jntiſdiction in queſtions concerning the 
right 222 roll, 101, 102. to 120, 121. 
— — 26, 28. All to have exiſted in the 


time of the Saxons, 29. An qualification atv Avel- 
cheſter, 37 

mere Sit Francis, made a ſheriff to Prevent his being choſen 
to Parliament, 46. 

Shafteſtury, SUPPLEMENT, to the cale of, 152, 3 Bill wid — 

regard to, brought in, 160. Proceedings tive thereto 


: 160, — 2 Bill thrown, 3 * 8 

beriff, Qpeſtion concerning the eligibili 42, to = 

ier to reſide in 3 = Obſervations on = 
clauſe in the oath for 2 ſe, 45, 51, 59. Not in tbe 

moſt ancient oath, 68. Alterations * e oath in con- 

ſequence of the objeclions of Sir Edward Coke, 69. . Anew. 
- oath introduced, and the clauſe concerning reſidence omitted, 
Ga, 90. Chronological ſeries of the caſes relative to the eli- 
gibility of ſheriffs; 52, to 57. Sheriff of Hampſhire deter- 
—_— to be eligible for the county of the town of Southamp- 
ton, 04. 

s ſpecially conſtituted, for delivering ſeizin in Scot- 

land, when the King is ſuperior, 96, 97. 

| Shoreham, Jide. New Shoreham. 


Shrewſbury, 


1 N 9 E Xx. 
PRO” Wy eaſe of the Earl of, againſt che Earl of Rur. 


' land, 119. 

Shropfhire, caſcof the ſh. viff of; in 1660, 59. 

Singular ſucceſſor, what, in the law of Scotland, FRY 

Skene and Hunter, caſe of Ogiltie againſt, 108, 120. 

Smith, Richard, Eſq; 2 ed on the information for 
againft him, 130. Choſen again for Hindon, 131. Judg- 

ment of the court of King's Bench * wr tim, Mo gout 


over to his behaviour for n of Mr. 

Beckford, — of his ond e 134. Record 
of the . ee cap r 135 1 151. 

Southampton, CASE of, 39, 76. A county in Frtell, 41, 42, 

822 f 173 34, Nazisg the mayor and two bailiffs to 

be the returning cer, Laſt determination of the right 

"on election there, 42, Members for, choſen by Precept, 


Sportifuwoade's Styles, the Gpplanint- to, a book of authority, 
96. The deſcription there Per * a proper wadſet, 96, 


Safe thire, caſe of the heli of, is gdf, 33. 


Stair, Lord, his doctrine concerning pop wales , 10 
104, 109. Preſident" of the - cour: _ feffion pn 768k. 


ae lere, 47. Proſecution of Walter "ny in . court, 


$4, 55» 63» 75. Proceedings there againſt Sir John Elliot, | 
Iden, Hol 


lis, Valentyne, and others, 

Statutes, queſtion concerning the ' differen ror them and 
ordinances, 43» 5 7, 48. Of - reſidence, repealed by ta- 
cit conſent, 71. Obſervations on the inaccuracy of one of 
5 Eliz. cap. 9. againſt perjury, 168, 169. 

Starutes, cited in this volume. 

Magna Charta, 71. 

dw. I. 44- 
28 Edw. III. 11 and 16. 4. 
28 Edw. III. cap. 13. 47. 


46 Edw. III. 43, 44, 45, 46, 48. 49, „ 55. 59. 69, 
1 20 71, n nA 74. 


174 Ene . cap. 5, 47+ 
CRE cap. 7. 47» 


5 Re IL . 2. cap. 4. 49, 60, 68. 
5 Ric. II. ſtat 2. 7 . 
2 Hen. IV. cap. 1 


1 Hen. IV. * 5 4 45. 46, 54- 59. 68. 
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— aol in in | this "i. | N 
7 Hen. IV. Cap. 15. 44. 428 m_ — 
6 Hen. * cap. 4. 44. 5 
8 Hen. V — I. cap. 7. 37. 
' "5 0 2 9. 44 | 


III. M- . 
1 Kdw. „ M. err op 12. 69. 2 - 


r Eliz. cap. 1. 559 aid 04.228 
F Eliz. 298 17 159, 168, 169. 
13 and 14 Car cap. 12. 37. | 


8 d' Will. ITT cap. 30. 37 dada 
12. Anne, ſtat 1. cap. 6. 90, 91, 92, 94. h 
3 Geo. I. cap. 15. F 18. 69.4 20. 69. 
2 Geo. II. cap. 24. 24, 35, 36, 116, 151. 232- 
133, 134, 168. 
2 Geo. II. cap. 15. $ 2: 159, 160. Fey q 
7 Geo. II. cap. 16. 116. 5451 ERP 
16 Geo. II. cap. 11. 84, go, 1007 101, 105. ry 
18 Geo. II. cap. 18. 37. 3 3 2 
19 Geo. II. cap. 28. 37. . 
10 Geo. III. cap. 16. 36, 79, 80, 98 
11 Geo. III. cap. 42. 7. 4. 79· 
11 Geo. III. cap. 55. 127. 
| 14 Geo. III. cap. . 102. 
Scorch, 
1469, cap. 27. 110. VSTi CEERS IG ed es 
£640» P- 77-:96 ft ook ee 
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» Cap. 276 6 96 100. | ; | 
1856 „ CAP. I 


1617, cap. 1 . 
1661, cap. 2. 110. 
1681, cap. 21. 84, 92, 03, 100, 101, 102, 104, 116. 
Srirbing, John, Eſq; caſe of, again Archibald Campbell, Eſq; 
106, 111. 
| Subornation of perjury, puniſhment of, at common law, 158. 
By the ſtatute of 5 ek 9. 1 9. 158, 159. By the ſtatute of 
2. Geo. II. ca awkins's definition of, 160. 
; hy, rs” 410 8 TH . unknown in the laws of Scot- 
Have been held to give a right to vote, 94. Un- 
did * 


of the ſame ſuperiority, cannot 8 70 more than 
one vote, 


109. 
Safſex, caſe of the ſheriff of, in 1 $92 53. 
Oles, Francis, Eſa; reſolved, by the Hosts, to have been * 
of ſubornation of perjury at the laſt election for Shafteſbury, 
154. Or- 


LINDEN. 


4354. Order for the attorney General to ef FR 
155 Objections to the retolutions, and orders againſt Ks 
and others, 155, 158. Evidence on which they were found- 
ed, 156, 157. Petitions of Mr. Sykes againſt them, 162,. 
166. Action brought againſt. him for AST ION Morti- 

mer, 167. Who has a verdict for 11,0004. ibid. 251 


- 


FT. 


* 


Taunton, obſervation on the caſe of, 16, 17. 
Tranſportation, part of the puniſhment inflicted by 2 Geo. II. 
cap, 25. on perjury and ſubornation of perjury, 159. 


V. 


Valentyne, Mr. a joint information againſt him and other mem- 
bers of Parliament in the Star-chamber, 75. Information 
againſt him in the King's Bench, 1614. 

Voters, One who has a certain qualification to vote may be 2 
witneſs concerning the right of others claiming under another 
ſort of qualification, 31. Cannot be a witneſs to prove the 
- ht of one claiming under the ſame qualification with him- 
eu, 

Votes, 4 for an ineligible perſon, under what circumſtances 
they are thrown away, 66. 


w. 


4 


Wadſet, proper, gives a right to vote in Scotland, go, 92. 
Gig and kiftory of wadſets, 93, 94. Diſtinction — 
a proper and improper wadſet, 93. 

Wales, the ſheriffs of, to take the ancient oath, but with the 
clauſe concerning refidence omitted, 69. | 

Warwickſhire, caſe of the ſheriff of, in the reign of Edw. I. 
43, 49. In 1766, 56. Miſtake in vol. i. concerning that 


e, 74. | 
Webb, Nathaniel, Efq; one of the fitting members in the ſecond 
caſe of Ivelcheſter, 77. Determined to be duly elected, 80. 
Wentworth, Sir Thomas, made a ſheriff to prevent his being 
choſen to Parliament, 46. | 
Whitlock, 


Y 


— | 
1. DbaE X. 


rend bir, irg Ki aecpmn ofthe dan cen. 
ing 46 Edw. II E. in Sir Edward Coke's caſe; 

valle, eaſe of the ſheriF of, in 1628, 54. 566 £13010. bas 

| Witntſes. Ni, Nude, Voters. © 7 02149 

Vr ef Nlection, Inſtances mentioned: ee 
made in it by che King, 64. Lord -Coke's opinion that it 
cannot be legally altered but by * of Parliament, 50, 60, 
61. Fige Original Writs, .. 
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